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PREFACE

Thispublication representsthe administrativeinterpretation and application of the
North Carolinacorporateincome, franchise, excise, privilegeandinsurancepremium
tax laws. It coversthemagjor provisionsof thesetax laws but does not cover all
phases of them. Illustrative examplesareincluded for some subjects.

Information inthispublicationisintended asaguideto thetaxpayer for thetaxable
years 2005 and 2006 and consideration must be given to all the facts and
circumstancesin applying these bulletinsto particular situations. Thetaxpayer
should bedert for changeswhich may result fromlegidativeaction, court decisions,
Attorney General opinions or from rules adopted or amended under the
Administrative ProceduresAct, Chapter 150B of the General Statutes.
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. FRANCHISE TAX
(Article3)

A. General Information (G.S. 105-114)

1. Scopeand Nature
North Carolinalevies aseries of franchise taxes upon corporations, both domestic and
foreign, and upon certain persons, LLCs, and partnerships. The taxes levied in this
subchapter arefor the privilege of engaging in business or doing the act named. Specific
sections of the law under which the various corporations and businesses are taxed are

asfollows:
GS. 105-116 Electric light, power, water, sewerage and other similar
businesses not otherwise taxed
GS. 105-120.2 Holding companies
GS. 105-121.1 Mutual burial associations
GS. 105-122 General business corporations
GS. 105-125 Exempt corporations

The taxes levied upon corporations organized under the laws of North Carolina
(domestic corporations) are for the corporate rights and privileges granted by their
charters, and the enjoyment of corporate powers, rights, privileges and immunities
under the laws of North Carolina.

The taxes levied upon corporations not organized under the laws of North Carolina
(foreign corporations) are for the privilege of doing businessin this State and for the
benefit and protection they receive from the government and laws of this State.

A corporation, other than aholding company taxed under G.S. 105-120.2, that is subject
to one of the franchise taxes other than the general business franchise tax is subject to
the general business franchise tax to the extent it exceeds the other franchise tax.

2. Corporation Defined
For franchise tax purposes, the term “corporation” includes not only corporations in
the usual meaning of the term, but al so associations, joint stock companies, trusts and
other organizations formed or operating for pecuniary gain which have capital stock
represented by sharesand privileges not possessed by individualsor partnerships. The
term does not include a limited liability company.

3. SCorporations
Scorporationsareliablefor franchisetax levied under Article 3 of the Revenue Laws.
The enactment of the S corporation law for income tax purposes does not affect the
franchisetax liability of corporations doing businessin this State or that areincorporated
or domesticated in this State.

4. Period Covered
Taxes levied under this Subchapter are for the fiscal year of the State in which they
become due, except for the general business franchisetax that isfor theincomeyear of
the corporation in which such taxes become due.



5.

I nactive Cor porations (17 NCAC 05B.0104)

A corporation that is inactive and without assets is subject annually to a minimum
franchisetax of thirty-fivedollars ($35). Failureto filethisreturn and pay the minimum
tax will result in suspension of theArticlesof Incorporation or Certificate of Authority.
Any corporation that intends to dissolve or withdraw through suspension for nonpayment
of franchise tax should indicate its intention in writing to the Department.

Dissolution or Withdrawal of Corporate Rights (17 NCAC 05B.0105)
Corporations are not subject to franchise tax after the end of the income year in which
articles of dissolution or withdrawal are filed with the Secretary of State unless they
engage in business activities not reasonably incidental to winding up their affairs.
Therefore, no franchise tax is required with the income tax return filed for the year in
which the application is filed or with any subsequent income tax returns that may be
required in connection with winding up the affairs of the corporation.

Example 1: A caendar year corporation filesarticles of dissolution or withdrawal during
the calendar year 2005. Althoughitsfinal incometax returnwill befiled on acombined
franchise and income tax form, the franchise tax portion of the return need not be
completed since the franchise tax applicable to calendar year 2005 was due on March
15, 2005 with the combined 2004 return.

Example 2: A corporation using an income year ending April 30 files articles of
dissolution or withdrawal on May 19, 2005. Although itsfinal income tax return will
be filed on acombined franchise and income tax form, the franchise tax portion of the
final return need not be completed since the franchise tax applicable to the income
year beginning May 1, 2005 was due on July 15, 2005 with the combined tax return for
the income year ended April 30, 2005. A corporation isnot entitled to apartial refund
of itsfranchisetax paid if it files articles of dissolution or withdrawal during the year.

Payment of Franchise Taxes
General business corporation franchise and incometaxes are due on the statutory filing
date of the return, without regard to any extensions.

The utility franchise tax, dependent on various law requirements, may be due
semimonthly, monthly or quarterly as stated under the paragraph of “Due Date of the
Report and Tax” of each utility tax type. All utility companies, except electric power
companies, with an average franchise utility tax of $20,000 or more per month are
required to remit the utility tax by Electronic Funds Transfer. An electric power company
isrequired to pay franchise utility tax by EFT if the company isrequired to pay sales
and use tax by EFT.

For additional information on EFT, refer to the subject: “ Paymentsof Taxesby Electronic
Funds Transfer (EFT)”, in the General Administration section.

Extension of Filing Date (17 NCAC 05B.0107)
Prior to the regular due date, a corporation may apply for an extension of time for
filing itsreturn.

For additional detailed information concerning the requirements for obtaining an
extension of timefor filing acorporate franchise and incometax return, see the subject,
“Extension of Time for Filing Return”, in the Corporate Income Tax section.



B. Electric Power, Water and Sewer age Companies (G.S. 105-116)

1. Basisfor Taxation

Every person, firm or corporation, domestic or foreign, and jointly owned and operated
municipal electric projects established under Chapter 159B, engaged in the business
of furnishing electricity, electric lights, current or power are subject to a franchise or
privilegetax at therate of 3.22% of thetotal gross receipts derived from such business
within this state, less certain statutory deductions. Public sewerage companies are
subject to a 6% franchise or privilege tax on total revenues derived from within this
state. Water systems are subject to a 4% franchise or privilege tax on total revenues
derived fromwithin thisstate. Receiptsreceived as contributionsin aid of construction
are not subject to tax.

Companies subject to the 3.22% franchise tax and municipal corporations purchasing
power for resale are required to collect and remit to the state a sales tax at the rate of
3% of total billings. Any excess salestax collected by the vendor is to be remitted to
the state.

Electric power companies are not subject to any additional franchise or privilege tax
imposed upon it by any city or county aslong asthe company remitsthe State franchise
tax to the Secretary. (Effective September 24, 2002.)

2. DueDate of the Return and Tax
Thereturns are due quarterly and should contain, in addition to the other information,
thetotal grossreceiptsfrom such businessin North Carolinafor the preceding calendar
guarter. Thereturnisdue by thelast day of the month that followsthe quarter covered
by the return. Payments by EFT are required if the company is required to pay tax
semi-monthly. Payments are due as follows:

a. Electric Power Companies
Effective January 1, 2002, el ectric power companies must pay their grossreceipts
franchise tax in accordance with the same schedule by which they pay sales and
use taxes on electricity.

A company that consistently remits at least $10,000 amonth in sales and use tax
must pay the taxes twice a month. GS. 105-241(b)(2) requires semi-monthly
payments be made by electronic funds transfer.

Companies that remit between $100 and $10,000 a month in sales tax pay on a
monthly basis, and all other companies pay on a quarterly basis.

The semi-monthly payment that covers the period from the first of the month to
the 15" day of the month is due by the 25" of that month. The semi-monthly
payment that coversthe period from the 16" day to the end of the month isdue by
the 10" day of the following month.

Monthly payments are due by the 15" day of the month that followsthe month the
tax accrues.

A company is not subject to interest and penalty on an underpayment for a semi-
monthly or monthly payment period if it timely pays at least ninety-five percent
(95%) of the amount due for each period and includes the underpayment with the
quarterly return for those semi-monthly or monthly payment periods.
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b. Water & Sewerage Companies
Companies pay tax quarterly whenfiling the quarterly return, which isdue by the
last day of the month that follows the quarter covered by the report.

3. Formsto beUsed for Filing
Form CD-310isto be used by electric companies. Form CD-318 isto be used by water
and sewerage companies.

4. Special Exemption
Municipal corporationsare not required to remit afranchise or privilegetax directly to
the State, but are required to file returns and remit the utility salestax of 3%. Thetotal
receipts of the vendor subject to franchise tax include sales made to a municipal
corporation.

5. Distribution to Municipalities
An amount equal to atax of 3.09% of local service revenues subject to the franchise
tax levied by this Section on electric power companies derived from within a legally
incorporated municipality having either elected officials or interim official s appointed
by the L egislature and from within Urban Service Districts as defined by the governing
board in Chapter 160B, Article 2 is distributed to such municipality within 75 days
after the end of the calendar quarter.

C. Holding Companies (G.S. 105-120.2)

1. Definition
A holding company isany corporation that receives more than eighty percent (80%) of
itsgrossincome during itstaxable year from corporationsin which it owns, directly or
indirectly, more than fifty percent (50%) of the outstanding voting stock.

If aholding company has an ownership interest in an LL C doing businessin the State
and the LLC is treated as a corporation for federal income tax purposes, the holding
company’s share of the income of the LLC isincluded in the denominator, but not in
the numerator when computing the holding company test.

2. Basisfor Taxation

Thebasisof thetax isthe same asfor general businesscorporations. However, franchise
tax payable by a qualified holding company on its capital stock and surplus tax base
shall belimited to an amount not exceeding $75,000. Any corporation that qualifiesas
aholding company for franchisetax should fill inthecircle next to Line 1 on Page 1 of
the appropriate form, CD-405 or CD-401S. There is no limitation on the amount of
franchisetax payable where the alternative tax bases of investment in tangible property
or appraised value of property apply.

D. Mutual Burial Associations (G.S. 105-121.1)

1. Basisfor Taxation
All domestic mutual burial associations are subject to an annual franchise or privilege
tax ranging from fifteen dollars ($15) to fifty dollars ($50). Theamount of tax isbased
on the number of members.

2. DueDate of the Tax
Thetax isdue on or before April 1 of each year.



3.

Association Billed For the Tax
There is no form to be completed by the association for the computation of this tax;
rather it is billed to the association by the Department of Revenue.

E. General Business Corporations (G.S. 105-122)

1.

Basis For the Tax

The basis of the tax is total or allocated capital stock, surplus and undivided profits.
The basisisthe same for both domestic and foreign corporations. Corporations doing
business both within and without North Carolinaare required to allocate a part of their
capital stock, surplus and undivided profits to their business in North Carolina in
accordance with a specified statutory alocation formula. Regardless of the actual
amount of capital stock, surplus and undivided profits, the amount determined for
purpose of thistax cannot belessthan fifty-five percent (55%) of appraised ad valorem
tax value of all tangible property plus value of intangible property in North Carolina
nor less than the actual investment in tangible property in North Carolina.

Franchise Tax Bases
The taxable franchise tax base is the largest of these tax bases:

e Capital stock, surplus and undivided profits

o Fifty-five percent (55%) of appraised ad valorem tax value of all tangible property
plus value of intangible property in North Carolina.

e Actual investment in tangible property in North Carolina

Corporations Required to File

Unless specifically exempt under G.S. 105-125, all active and inactive domestic
corporations, and all foreign corporationswith a Certificate of Authority to do business,
or which arein fact doing businessin this State, are subject to the annual franchise tax
levied under G.S. 105-122.

No Double Taxation (G.S. 105-114(a4))

A corporation, other than aholding company taxed under G.S. 105-120.2, that is subject
to one of the franchise taxes other than the general business franchise tax is subject to
the general business franchise tax to the extent it exceeds the other franchise tax.
Effective for taxable years beginning on or after January 1, 2006, this provision
preventing double taxation also applies to a corporation if alimited liability company
whose assets must be included in the corporation’s tax base under G.S. 105-114.1 is
subject to one of the other franchise taxes.

Formsto be Used for Filing

The general business franchise tax is filed on Form CD-405 for both domestic and
multistate corporations and Form CD-401S for S corporations. These forms, along
with other required corporate forms, and instructions are available from the Department
of Revenue in Raleigh or from any of the branch offices located throughout the State.
The forms and other related schedules are also available from the Department’s web
Site at www.dornc.com.

Substitute Returns
Any facsimile or substitute form must be approved by the Department of Revenue
prior to its use. The guidelines for producing substitute forms are available in the




publication, “ Requirementsfor theApproval of Substitute Tax Forms.” The publication
is available on the Department’s web site, or it can be obtained by contacting the
Department’s forms coordinator. If you use computer-generated returns, the software
company is responsible for requesting and receiving an assigned barcode. The
Department publishesalist of software devel operswho have received approval on our
web site. Photocopiesof thereturn are not acceptable. Returnsthat cannot be processed
by our imaging and scanning equipment may be returned to the taxpayer with
instructions to refile on an acceptable form.

7. Report and Payment Due
General business corporations must file returnsannually on or before the fifteenth day
of thethird month following the end of theincomeyear. Thereturnisfiled asapart of
acombined franchise and incometax return. Payment of the entire amount of franchise
tax is required by the statutory due date of the return. The tax paid represents an
advance payment for the ensuing income year.

Example: A corporation files afranchise and income tax return on December 15, 2005
for the fiscal year ended September 30, 2005. The franchise tax due on the return
would apply to the year October 1, 2005 through September 30, 2006.

8. Tax Rate
Thefranchisetax rateis $1.50 per $1,000 and is applied to the greatest base determined
as set forth in the law. The minimum franchise tax is thirty-five dollars ($35).

9. Franchise Tax Payablein Advance (G.S. 105-114)
Franchisetax ispayablein advancefor the privilege of doing businessin North Carolina
or for the privilege of existing as a corporation in North Carolina.

Example: A corporation incorporates, domesticates or commences business in North
Carolina on October 15, 2004. The corporation has selected the calendar year as its
income year end. The first tax return due on March 15, 2005 will be a short period
return covering the income tax period from October 15, 2004 to December 31, 2004.
Franchise tax due on this return covers the ensuing calendar year through December
31, 2005 for the privilege of doing businessin North Carolina or for the privilege of
existing as a corporation in North Carolina

F. Capital Sock, Surplusand Undivided Profits Base (G.S. 105-122(b) & (c))

1. Based on the Year End Balance Sheet
This base is determined from the corporation’s books and records, as reflected by its
balance sheet, used for financial accounting purposes, as of the close of the income
year immediately preceding the due date of the return.

2. Surplus Defined
Theterm “surplus’ for franchisetax purposes hasabroader and moreinclusive meaning
than the generally accepted accounting definition. It includes, in addition to the balance
sheet surplus, al liabilities, reserves and deferred credits.

3. Itemslincludable and Excludable
In addition to the items|listed on the tax form, include stock subscribed, deferred taxes
and all other surplus, reserves, deferred credits, inventory valuation reserves, amounts
deferred asresult of aLIFO valuation method (LIFO “reserves’) and liabilities except



reserve for depreciation permitted for income tax purposes, accrued taxes, dividends
declared, and definite and accrued legal liabilities. Deferred income resulting from
customer advances for goods or services may be excluded from this base provided
there exists a definite legal liability to render such service or deliver such goods, no
part of such advances has been reported or is reportable for income tax purposes, and
al related costs and expenses are reflected in the balance sheet as assets. Deferred
incomearising from the usual installment saleisnot deductible since the corresponding
liability would have been discharged at the time of delivery.

The following items are excludable from capital stock, surplus and undivided profits
in arriving at the net base:

s S NN ST © )

Cost of treasury stock.

Definite and accrued legal liabilities.

Accrued taxes.

Reserve for depreciation permitted for income tax purposes.
Dividends declared.

Reserves for cost of any air-cleaning device or sewage or waste treatment plant,
including waste lagoons, and pollution abatement equipment certified by the
Department of Environment and Natural Resources or the Environmental
Management Commission. Reserves for cost should be net of any depreciation
on the equipment excluded from the base.

Cost of purchasing and installing equipment or constructing facilities for the
purpose of recycling or resource recovering of or from solid waste certified by
the Department of Environment and Natural Resources. Cost should be net of
any depreciation on the equipment and facilities excluded from the base.

Cost of constructing facilities of any private or public utility built for the purpose
of providing sewer serviceto residential and outlying areas. Cost should be net of
any depreciation on the facility excluded from the base.

Cost of equipment and facilities acquired for the purpose of reducing the volume
of hazardous waste generated. Cost should be net of any depreciation on the
equipment and facilities excluded from the base.

If acorporationis, inthe opinion of the Secretary of Revenue, qualified under the
United States Code Annotated Title 26, Section 851 as a “ Regulated Investment
Company” or “Real Estate Investment Trust” and electsto be treated as such for
North Carolinatax purposesit shall be allowed to exclude the aggregate market
value of its investments in stocks, bonds, debentures, or other securities or
evidences of debt of other corporations, partnerships, individuals, municipalities,
governmental agencies, or governments.

All assets of an international banking facility which are employed outside the
United States less al liabilities owed to foreign persons by the facility.

The corporation’sinvestment in an LLC if the corporation is required to include
apercentage of the LLC'sincome, assets, liabilities, and equity in the corporation’s
franchise tax calculation under GS. 105-114.1.

The following items are includable:



Capital stock subscribed

Appraisal surplus.

Reserve for bad debts.

Deferred income (except as explained above).
Deferred taxes.

Contingent liabilities.

Inventory valuation reserves.

LIFO “reserves.”

All other reserves and alocations. also, credit items (not exempted above) that
do not represent definiteand accrued legal liabilities. To bedefiniteand accrued, the
ligbility must bedefiniteinamount and must beincurred prior to theend of thetaxable
year. Tobedefiniteinamount, theliability must beexactly determined, and not merely
accurately estimated.

J. Percentage of LLC income, assets, liabilities, and equity under G.S. 105-114.1.
For additional information on the filing requirements for members of LLCs, see
Subsection J “Corporate Members of LLCs” and Item 5, Subsection L
“Corporations Conditionally or Partially Exempt” in this section.

4. Exclusion of Retained Earnings by Parent Corporation (17 NCAC 05B.1104)
A parent corporation may exclude any retained earnings of existing subsidiary
corporations that it has capitalized or otherwise recorded on its books, through an
equity method of accounting.

5. Investment in Subsidiary (17 NCAC 05B.1105)
No reduction of the capital stock base is allowed for the investment in a subsidiary.

SQe o e o

6. Borrowed Capital Treatment (Debtor Cor por ation)
Indebtedness owed to aparent, subsidiary or affiliated corporation is considered apart
of the debtor corporation’s capital and must be added to the debtor corporation’s capital
stock, surplus and undivided profits tax base.

If the creditor corporation has borrowed a part of its capital from outside sources (i.e.,
sources other than aparent, subsidiary or affiliated corporation), the debtor corporation
may exclude a proportionate part of the debt in computing the amount to be added
determined on the basis of theratio of the creditor corporation’s capital borrowed from
outside sources to the creditor corporation’s total assets.

Example: ABC Corporation owes $200,000 to its parent XY Z Corporation. XYZ's
capital borrowed from outside sources is $75,000 and its assets total $300,000.

| ndebtedness owed to XY Z Corporation $200,000

L ess proportionate part:
XYZ'’s borrowed capital $ 75,000
XY Z'stotal assets $300,000 x $200,000 = 50,000

Net amount to be added by ABC Corporation $150,000

XYZ Corporation is entitled to deduct $150,000, the net amount added by ABC
Corporation, from its capital stock, surplus and undivided profits.
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7. Borrowed Capital Treatment (Creditor Corporation)
The creditor corporation, if subject to the tax, can deduct the amount of indebtedness
owed to it by a parent, subsidiary or affiliated corporation to the extent that such
indebtedness has been added by the debtor organization. If the corporations have
different incomeyears, the creditor corporation shall deduct the amount of indebtedness
added back by the parent, subsidiary, or affiliate on the return immediately preceding
that of the creditor.

8. Exclusion Provision Limited to Indebtedness Owed (17 NCAC 05B.1108)
The exclusion permitted the debtor corporation and the deduction permitted the creditor
corporation are applicable only to indebtedness owed to or duefrom aparent, subsidiary
or affiliated corporation. These provisions do not apply where the indebtedness in
merely endorsed or guaranteed.

9. Equity Capital Not Deductible (17 NCAC 05B.1109)
The equity capital of a wholly owned subsidiary does not represent “indebtedness’
owed to a parent corporation which the parent is entitled to deduct from its franchise
tax base.

10. Reciprocal Indebtedness Between Affiliates (17 NCAC 05B.1110)
A corporation which owesindebtednessto aparent, subsidiary or affiliated corporation
and at the same time is owed indebtedness by the same parent, subsidiary or affiliated
corporation may net the payable and receivable for purposes of the indebtedness
computation. If theindebtednessisowed to one corporation and the receivableis due
from another corporation, each amount must be treated separately.

11. Indebtedness Defined
The term “indebtedness’ as used under G.S. 105-122(b) includes all loans, credits,
goods, suppliesor other capital of whatever nature furnished by aparent, subsidiary or
affiliated corporation. The terms “parent,” “subsidiary” and “affiliate” have the
meanings specified in General Statutes Section 105-130.6.

12. Borrowed Capital Defined
Theterm “borrowed capital” asused under G.S. 105-122(b) includes all loans, credits,
goods, supplies, or other capital of whatsoever nature furnished by a source other than
aparent, subsidiary or affiliated corporation.

13. Creditor Corporation Defined
The creditor corporation is considered to be the parent, subsidiary, or affiliated
corporation to which the indebtedness is directly owed.

14. Cash Basis Corporations (17 NCAC 05B.1115)
Corporations using the cash basis method of accounting for income tax purposes may
not compute the capital stock, surplusand undivided profits base by thismethod. Assets
and liabilities must be accrued and reported for franchise tax purposes.

G. Multistate Corporations (G.S. 105-122(c))

1. Apportionment Formula
Every corporation permitted to apportion its net income for income tax purposes under
theprovisionsof G.S. 105-130.4 must apportionitscapital stock, surplusand undivided



profitsfor franchisetax purposesthrough use of the samefraction computed for gpportionment
of its apportionable income under G.S. 105-130.4. A corporation that is subject to the
genera businessfranchisetax, but exempt fromincometax, must apportionitscapita stock,
surplusand undivided profits by using the gpportionment factor it would have used had it
been subject totheincometax. Adjustmentsinthemethod of apportionment authorized by
the Tax Review Board for apportionment of net income do not apply automatically to
apportionment of capital stock, surplusand undivided profits. Unlessthe Board specifically
authorizesamodified method of allocation for franchisetax purposes, the statutory formula
must be used.

2. Alternate Apportionment Formula

If any corporation believesthat the statutory apportionment formula all ocates more of
its capital stock, surplus and undivided profits to North Carolina than is reasonably
attributable to its business in this State, it may petition the Tax Review Board for
permission to use an adjusted formulawhich it believes would more properly allocate
itscapital stock, surplusand undivided profitsto North Carolina. The petition must be
filed with the Board not later than 90 days after the regular or extended due date of the
tax return. Taxpayers should address all correspondence in connection with such
petitionsto the Secretary of the Tax Review Board, Department of Revenue, 501 North
Wilmington Street, Raleigh, North Carolina 27604.

H. Investment in Tangible Propertiesin North Carolina Base (G.S. 105-122(d))

1. BasisFor thelnvestment Base
This base includes the original purchase price plus additions and improvements and
lessreservefor depreciation permitted for incometax purposesof al tangible property,
including real estatelocated in North Carolinaat the end of theincomeyear immediately
preceding the due date of the return.

2. What isIncludablein the Investment Base (17 NCAC 05B.1302)

Include all tangible assets located in North Carolina at origina purchase price less
reserve for depreciation permitted for income tax purposes. In addition to the types of
property listed inthe schedule, include all other tangible property owned such as supplies
andtools. Typical itemsof tangible property would include: inventory (valued at actual
cost or by method consistent with the actual flow of goods), consigned inventoriesto
beincluded by consignor, machinery and equipment, furniture and fixtures, containers,
tools and supplies, land, buildings, leasehold improvements, and all other tangible
assets.

3. Treatment of Construction in Progress (17 NCAC 05B.1303)
Construction in progressis excluded from this base only if such property isnot owned
by the corporation filing the return.

4. Indebtedness Deduction
A deduction from thetangible property baseisallowed for existing indebtednessincurred
in the purchase or permanent improvement of real estate. The deductible amount
cannot exceed the book value (cost less depreciation) of the real estate acquired or
improvements made. Indebtedness incurred in the purchase of personal property is
not deductible even though the funds borrowed may have been secured by alien against
real estate.
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I ndebtedness owed to aparent, subsidiary, or affiliated corporation congtitutesapart of the
debtor corporation’scapital and therefore, cannot be deducted from the tangible property
tax base (except to the extent explained bel ow) even though suchindebtednesswasincurred
in the purchase or permanent improvement of real estate. The extent to which such
indebtedness can be deducted is the amount of the total debt excluded by the debtor
corporation fromitscapita stock, surplusand undivided profitstax base by application of
the creditor corporation’sborrowed capital ratio.

Example: ABC Corporation owes its parent, XY Z Corporation, $300,000, which it
borrowed for the purchase of real estate. XY Z’'sborrowed capital from non-affiliated
sources is $500,000 and its assets total $750,000. Assuming ABC Corporation owns
no other tangible property, its tangible property base would be computed as follows:

Investment in real estate $300,000

Deductible indebtedness:
XY Z's borrowed capital $500,000

XYZ' Stota assets $750,000 x $300,000 = $200,000
Net tangible property base $100,000

When real estate and personal property are acquired at alump sum price and the specific
amount of indebtedness applicable to each type of property cannot be determined, the
deductible amount is the proportion of the total amount that the cost assigned to the
real estate bearsto the total cost of the properties.

Example: ABC Corporation, which operates on a calendar-year basis, purchased an
entire plant for $1,000,000, paying $100,000 down and giving a mortgage for the
balance. Costswere allocated to specific assets as follows:

Land $ 50,000
Building 300,000
Machinery and other personal property 650,000
Total purchase price $1,000,000

As of December 31, 2004 the balance owed on the mortgage was $850,000. The
amount of indebtedness deductible from total investment in tangible properties on the
return due on March 15, 2005 would be computed as follows:

Total cost of land and building $ 350,000
Total cost of plant $1,000,000 x $850,000 = $297,500

No interest accrued on the mortgage would be deductible or used in the computation.

. Refinancing of a Loan (17 NCAC 05B.1306)

When an existing loan incurred in the purchase or improvement of real estate is
refinanced and additional funds are secured and spent for purposes other than the
purchase or improvement of real estate, the deductible portion of the new loan is
determined on the basis of the unpaid balance of the old loan to the total of the new
[oan.
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Example: A corporation operating onaMarch 31 fisca year purchased land and abuilding
several years ago and incurred amortgage of $50,000. The balance of thismortgage at
December 31, 2004 was $30,000. At that time the mortgage was refinanced and the new
loan was $40,000. Theadditional $10,000 was used to buy machinery and for working
capital. At March 31, 2005 (end of fiscal year), the mortgage was $39,000.

Unpaid balance of original loan $30,000
Total balance of new loan $40,000 x $39,000 = $29,250

6. Pollution Abatement Facilities
A deduction from thetangible property baseis provided for the cost of any air-cleaning
device, or sewage or waste treatment plant, including waste lagoons, and pollution
abatement equipment certified by the Department of Environment and Natural
Resources or the Environmental Management Commission. Cost should be net of any
depreciation on the equipment excluded from the base.

7. Qualifying Recycling, Sewer Service, and Hazar dous Waste Facilities
A deduction from the tangible property base is provided for the cost of installing
equipment or constructing facilitiesfor the purpose of recycling or resource recovering
of or from solid waste certified by the Department of Environment and Natural
Resources.

Deductions are also provided for the cost of constructing facilities of any private or
public utility built for the purpose of providing sewer serviceto residential and outlying
areas and the cost of equipment and facilities acquired for the purpose of reducing the
volume of hazardous waste generated.

For purposes of this section, cost should be net of any depreciation on the equipment
or facilities excluded from the tangible property base.

8. Determination of Inclusion Based on Depreciation Deduction (17 NCAC 05B.1309)
When two or more corporations are in doubt as to which should include property,
including leased property, in the investment in tangible property base, such property
shall be included by the corporation allowed depreciation under the Federal Code.

9. Holding Company
There is no limitation on the franchise tax payable by a holding company on its
investment in tangible property tax base.

|. Appraised Valuation of Tangible Property Base (G.S. 105-122(d))

1. BasisFor Tangible Property
Tangible property valuesfor this base are computed on fifty-five percent (55%) of the
appraised value of al property listed for county ad valorem tax in North Carolinaas of
January 1 of the calendar year next preceding the due date of the return.

Note: Alsoincluded inthe appraised value of property for county ad valoremtax isthe
appraised value of al vehicles for which the county tax assessor has issued a billing
during the income year.

2. Holding Company
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Thereisno limitation on the franchisetax payable by aholding company onitsappraised
valuation of property tax base.

3. Investment Base Property Included (17 NCAC 05B.1406)
A corporation including property in theinvestment in tangible property base shall also
include the value of this property in the appraised val uation base.

J. Corporate Membersof LLCs(G.S. 105-114.1)
Effective January 1, 2002, a corporation that isamember of alimited liability company
(LLC) andisentitled to receive at least seventy percent (70%) of the LL C’s assets upon
dissolution is required to include a percentage of the LLC’s income, assets, liabilities,
and equity in the corporation’s franchise tax calculation. In that case, the corporation’s
investment in the LLC is not included in the calculation of the corporation’s capital
stock, surplus and undivided profits base.

Effective January 1, 2003, if a corporation or affiliated group of corporations owns,
directly or constructively, seventy percent (70%) or more of the capital interestsin an
LLC, the corporation or group of corporations must include the same percentage of the
LLC'sassetsinitsthree franchise tax bases. The attribution to the three basesis equal
to the same percentage of (1) the LLC’s capital stock, surplus and undivided profits, (2)
fifty-five (55%) of the LLC’s appraised ad valorem tax value of property, and (3) the
LLC' s actual investment in tangible property in this State.

Exception —if the total book value of the LLC’s assets never exceeds one hundred fifty
thousand dollars ($150,000) during its taxable year, no attribution is required.

Effective January 1, 2005, the ownership percentage that requires an attribution of the
LLC' sassetsis reduced from seventy percent (70%) to fifty percent (50%).

When a partnership, trust, LLC, or other entity is placed between a corporation and an
LLC, ownership of the capital interestsin an LLC is determined under the constructive
ownership rules for partnerships, estates, and trusts in IRC 8318(a)(2)(A) and (B),
modified as follows:

e Theterm “capital interest” is substituted for “stock” where that term appearsin
the referenced Code section.

e AnLLC and any non-corporate entity other than a partnership, estate or trust is
treated as a partnership.

e The operating rule of section 318(a)(5) applies without regard to section
318(a)(5)(C).

Example: A partnership owns one hundred percent (100%) of the capital interests of an
LLC. Corporation A is afifty percent (50%) owner of the partnership. Corporation A
constructively ownsfifty percent (50%) of the capital interestinthe LLC.

The members of an affiliated group must determine the percentage of the LLC’s assets
to be included in each member’s franchise tax bases. If all members of the group are
doing business in North Carolina, then the percentage of the LLC’s assets included by
each member in its franchise tax basesis equal to the member’s percentage ownership
in the LLC. If some of the members of the group are not doing business in North
Carolina, then the percentage of the LL C’sassets owned by the group are allocated among
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the membersthat are doing businessin North Carolina. The percentage attributed to each
member doing businessin North Carolinaisdetermined by multiplying the percentage of the
LLC owned by theentiregroup by afraction. Thenumerator of thefractionisthe percentage
of the LL C owned by the member and the denominator isthetotal percentage of theLLC
owned by all membersdoing businessin North Carolina.

Example: An affiliated group of corporations own one hundred percent (100%) of the
capital interestsinan LLC. The group consists of three corporations. CorporationA is
doing businessin North Carolinaand ownsfifty percent (50%) of the LLC. Corporation
B is doing business in North Carolina and owns ten percent (10%) of the LLC.
Corporation Cis not doing businessin North Carolinaand ownsforty percent (40%) of
the LLC. The percentage of the LLC'sassetsrequired to beincluded in CorporationA’s
and Corporation B’s franchise tax bases is determined as follows:

Corporation A: 100% X 50% + (50% + 10%) = 83.33%
Corporation B: 100% X 10% + (50% + 10%) = 16.67%

A corporation that isrequired to include apercentage of the LLC'sassetsinitsfranchise
tax bases may exclude its investment in the LLC from its computation of the capital
stock base.

Shifting assets back and forth between a corporation and an LL C to avoid franchise tax
is prohibited. Ownership of the capital interestsin an LLC is determined as of the last
day of the LLC’staxable year. The attribution of the LLC’s assets and the exclusion of
the corporation’s investment in the LLC are made to the corporation’s next following
franchise tax return. However, if the corporation and LLC engage in a pattern of
transferring assets between them so that each did not own the assets on thelast day of its
taxable year, the ownership of the capital interest in the LLC must be determined as of
the last day of the corporation’s taxable year.

Any taxpayer who, because of fraud with intent to evade tax, underpays the tax under
thisArticle (GS. 105 Article 3) is guilty of a Class H felony in accordance with G.S.
105-236(7). For additional information on thefiling requirementsfor membersof LLCs,
seeltem 5, Subsection M “ Corporations Conditionally or Partially Exempt” in thissection.

K. Change of Income Year (G.S. 105-122(¢))

1. Computation of Tax (17 NCAC 05B.1501)
A changeinincome year automatically establishes a new franchise year. A combined
franchise and income tax return is required for the short income period. Credit is
permitted on such return against the franchise tax to the extent that the new franchise
year overlapsthe old year.

Example: A corporation changes its income year from a calendar year to one ending
July 31. A combined franchise and income return is required for the short period
January 1, 2005 through July 31, 2005 (7 months). Franchise tax paid on the 2004
return applicable to the calendar year 2005 was $242.88. Franchise tax on the short
period would be applicable to the year August 1, 2005 through July 31, 2006, and
would be computed as follows:
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Total tax due per return $268.00
Lesscredit for portion of prior year’stax:

Total tax paid on 2004 return $242.88
L ess amount applicable to short period (7/12 of $242.88)_141.68
Amount applicable beyond short period 101.20
Net franchise tax due on short period return $166.80

GS. 105-129.5(b) appliesin computing the net franchise tax due for the short period.
The statutorily computed tax is reduced by current installments and carryforwards of
available tax credits, subject to the 50% limitation, before calculating the amount
applicable to the short period and the amount applicable beyond the short period.

. Computation of Tax When Merger isInvolved (17 NCAC 05B.1502)

Often when two corporations merge, a question arises concerning which corporation
isliablefor thefranchisetax. If the merger iseffectiveat any time after the close of the
submerged corporation’s year-end, then the submerged corporation is liable for the
tax. If themerger iseffectiveat any timeprior to the close of the submerged corporation’s
year-end, then the surviving corporation isliable for the tax.

Sincefranchisetax ispaid prospectively, aspecial computation is sometimes required
to prevent a duplication of tax when two or more corporations with different income
years merge or otherwise transfer the entire assets from one corporation to the other.
The following example illustrates the conditions under which this occurs.

Example: ABC Corporation, whose income year ends July 31, merged into XYZ
Corporation, whoseincomeyear isthe calendar year. The merger occurred on October
31, 2005. ABC filed acombination franchise and incometax return for the year ended
July 31, 2005 and paid franchisetax of $600 applicableto the ensuing year ending July
31, 2006. XYZ filed a combination franchise and income tax return for the calendar
year 2006 and paid franchisetax of $700 applicable to the ensuing calendar year 2007.
Theassetsreflected inABC' stax basewere alsoreflected in XY Z'stax base sincethey
had been transferred to XY Z in the merger, and therefore, were on its books as of the
end of itsincomeyear, December 31, 2006. Theyear to whichABC’s payment applied
overlapped the year to which XY Z’'s payment applied by seven months (January 1,
2007 through July 31, 2007) and reflected a duplication of tax to that extent.

When the conditions illustrated in the above example exist, where, the acquiring
corporation acquired the entire assets of the disposing corporation, the acquiring and
disposing corporations had different income years, the date of merger or transfer was
after the end of the disposing corporation’s income year next preceding such transfer
but before the beginning of the surviving corporation’s income year next following
such transfers, and the disposing corporation had paid franchise tax applicable to its
incomeyear in which the transfer occurred, the acquiring corporation may computeits
franchise tax on its franchise and income tax return for the income year in which the
transfer occurred as shown in the following example:
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Franchisetax per surviving corporation’sreturn for

income year in which transfer occurred $700
Less:

Franchise tax paid by submerged corporation per return

for income year immediately preceding transfer $600
Number of months between the ending dates
on the above returns 5
Number of monthsin year 12 X $600 =_250
Amount pertaining to overlapping months $350
Net franchise tax due $350

L. Corporations Conditionally or Partially Exempt (G.S. 105-122, G.S. 105-125)
1. Non-Profit Organizations
The following organizations and any other organization exempt from federal income
tax under the Code referred to under G.S. 105-130.3 are exempt from franchise tax if
they are not organized for profit and if no profit inures to the benefit of any member,
shareholder or other individual:

a

Fraternal societies, ordersor associations. To qualify for income tax exemption,
the organi zation must operate under thelodge system or for the exclusive benefit
of members of afraternity that is operating under the lodge system, and provide
life, sick, accident or other benefits to the members or their dependents.

Corporations organized or trusts created for religious, charitable, scientific or
educational purposes, including cemetery corporations and organizations for the
prevention of cruelty to children and animals.

Business leagues, chambers of commerce, merchants associations and boards of
trade.

Civic leagues or organizations operated exclusively for the promotion of civic
welfare.

Clubs organized and operated exclusively for pleasure, recreation and other non-
profit purposes.

Mutual hail, cyclone and fire insurance companies; mutual ditch, irrigation,
canning and breeding associations, mutual or cooperative tel ephone companies;
and like organi zations of apurely local character which derivetheir entireincome
from assessments, dues or fees collected from members for the sole purpose of
meeting expenses.

Farmer’s marketing associ ations operating as sal es agents to market the products
of membersor other farmers, and to return to them the proceeds, | essthe necessary
selling expenses, on the basis of the quantity of product furnished by them.

Pension, profit-sharing, stock bonus and annuity trusts established by employers
for the purpose of distributing both the principal and income thereof exclusively
to eligible employees or the beneficiaries of such employees. There must be no
discrimination in favor of any particular employee. The interest of individual
employees must be irrevocable and nonforfeitable to the extent of contributions
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by such employees. Exemption of atrust under the Federal incometax law isaprima
faciebagsfor granting exemption from North Carolinafranchiseand incometaxation.

i.  Condominium associations, homeowner associations or cooperative housing
corporations not organized for profit.

j. Cooperative or mutual associations formed under Section 54-124 of the General
Statutes to conduct agricultural business on the mutual plan, and marketing
associations formed under Section 54-129 of the General Statutes, are exempt
from franchise tax.

2. Corporations Fully Exempt
These corporations qualify for the full franchise tax exemption:

e Insurance companies subject to the tax on gross premiums are exempt from
the general business franchise tax.

e Telephone membership corporations organized under Chapter 117 of the
General Statutes of North Carolina are exempt from the general business
franchise tax. Electric membership corporations are, however, subject to
franchise taxes.

3. Regulated Investment Companiesand Real Estate Investment Trusts
These are organizations or trusts which qualify under the United States Code as a
“regulated investment company” or “rea estate investment trust” and file an election
to be treated as such with the Revenue Department.

They are required to pay franchise tax; however, in determining their “capital stock,
surplus, and undivided profits base” they are allowed to deduct the aggregate market
value of investments in the stock, bonds, debentures, or other securities or evidences
of debt of other corporations, partnerships, individuals, municipalities, governmental
agencies or governments.

4. Real Estate Mortgage | nvestment Conduits (REMIC)
Organizations which qualify under the Code as Real Estate Mortgage Investments
Conduits (REMIC) are exempt from franchise tax and are also exempt from income
tax to the extent the REMIC is exempt from income tax under the Code.

5. Limited Liability Company (LLC)
The “North Carolina Limited Liability Company Act” (Chapter 57C of the North
Carolina General Statutes) permits the organization and operation of limited liability
companies (LLC). An LLC is a business entity that combines the S corporation
characteristic of limited liability with theflow-through features of apartnership. Limited
liability companies are not subject to the franchise tax.

Each corporate member of an LLC doing business in North Carolina has nexus in
North Carolina, however, not every corporate member isrequired tofile North Carolina
corporate income and franchise tax returns. The determining factors arethe LLC's
entity classification and each corporate member’s other activitiesin this State.

If an LLC istreated as a partnership for federal income tax purposes, each corporate
member isrequired to file acorporate income and franchise tax return eveniif thereare
no other activitiesinthe State sincethe L L C’'sincome, assets, and activitiesflow through to
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themembersof theLLC. Thetreatment of acorporatemember of an LLCthat istreated as
apartnership isidentica tothetreatment of acorporationthat isapartner inapartnership.

If the LLC is treated as a corporation for federa tax purposes and each corporate
member’s only connection to North Carolinaisits ownership interest inthe LLC, the
corporate member(s) is not required to file a North Carolina corporate income and
franchise tax return even though the corporate member(s) has nexusin North Carolina
asaresult of itsmembership inthe LLC. The corporate member(s) is not required to
file in this circumstance because the LLC reports its North Carolina income at the
entity level and the apportionment attributes of the LLC do not flow through to the
corporate member(s) as is the case when the LLC is disregarded or is treated as a
partnership.

If the LLC is treated as a corporation for federa tax purposes and each corporate
member has activities in this State, in addition to its ownership interest in the LLC,
that make the corporate member subject to the franchise tax, the corporate member(s)
isrequired to file a corporate income and franchise tax return.

Effective for taxes due January 1, 2002, through December 31, 2002, a corporation
that isamember of an LLC and isentitled to receive at |east seventy percent (70%) of
the LLC’s assets upon dissolution, must include the LLC’s assetsin the corporation’s
investment in tangible property franchise tax base. The member corporation’s
investment in the LLC is excludible from the computation of the corporation’s capital
stock, surplus and undivided profitsbase. (G.S. 105-114(c)).

Effective for any taxes due on or after January 1, 2003, the income, assets, liabilities,
or equity of an LL C are attributed to a corporation or affiliated group of corporations
if the corporation or affiliated group of corporations owns, directly or constructively,
seventy percent (70%) or more of the LLC’sassets. Constructive ownership can exist
when apartnership, trust, LLC, or other entity is placed between acorporation and an
LLC. In such situations, ownership of the capital interestsin an LLC is determined
under the constructive ownership rules for partnerships, estates, and trusts in IRC
8318(a)(2)(A) and (B), modified asfollows:

e Theterm “capital interest” is substituted for “stock” where that term appearsin
the referenced Code section.

e AnLLC and any noncorporate entity other than a partnership, estate, or trust is
treated as a partnership.

e The operating rule of section 318(a)(5) applies without regard to section
318(a)(5)(C).

Effective January 1, 2005, the ownership percentage that requires an attribution of the
LLC sassetsis reduced from seventy percent (70%) to fifty percent (50%).

An example of the attribution calculation is included in Subsection J “Corporate
Membersof LLCs’ inthissection. The member corporation’sactual investment inthe
LLC is excludible from the member corporation’s computation of its capital stock,
surplus and undivided profits base.
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[I. CORPORATEINCOME TAX
(Articled)

A. Corporations Subject to the Tax, Tax Rateand Allocation Requirements(G.S. 105-
130.3, 105-130.4, 17 NCAC 05C.0100)

1. Domestic and Foreign Corporations Required to File (17 NCAC 05C.0101)
All domestic corporations (those chartered in North Carolina) and all foreign
corporations which are doing businessin North Carolinaare subject to income tax and
arerequired to fileannual income tax returns, except corporations specifically exempt
from the tax under G.S. 105-130.11, and S corporations exempt under G.S. 105-131.

Because of a difference between the State income tax laws and the laws under the
North Carolina Business Corporation Act, a foreign corporation operating in North
Carolinamay be liable for income tax but, at the same time, not be required to obtain
a certificate of authority to do business in North Carolina. For example, a Virginia
corporation engaged in the general contracting business which obtainsasinglejob in
North Carolina to be completed within six months, would not, under the Business
Corporation Act, be required to obtain a certificate of authority to do businessin this
State but would be subject to income tax.

Note: Even for a year in which it was inactive or did not earn any net income, a
corporation must file an income tax return as a matter of record.

2. “Doing Business’ Defined (17 NCAC 05C.0102)
For incometax purposes, theterm “doing business’ meansthe operation of any business
enterprise or activity in North Carolina for economic gain, including, but not limited
to, the following:

a. The maintenance of an office or other place of businessin North Carolina.

b. The maintenance in North Carolina of an inventory of merchandise or material
for sale, distribution or manufacture, regardless of whether kept on the premises
of the taxpayer or in apublic or rented warehouse.

c. Thesdling or distributing of merchandiseto customersin North Carolinadirectly
from a company-owned or operated vehicle when title to the merchandise is
transferred from the seller or distributor to the customer at the time of the sale or
distribution.

d. Therendering of aserviceto clientsor customersin North Carolina by agents or
employees of aforeign corporation.

e. The owning, renting, or operating of business or income producing property in
North Carolinaincluding, but not limited to, the following:
e Redlty.
e Tangible personal property.
e Trademarks, trade names, franchise rights, computer programs, copyrights,
patented processes, licenses.

Corporations who are partners in a partnership or joint venture operating in North
Carolinaare considered to be “doing business.”
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“Doing business’ by aninterstate motor carrier isdefined asthe performance of any of the
following businessactivitiesinNorth Carolina:

e The maintenance of an officein the State.

e Theoperation of atermina or other place of business in the State.

e Having an employee working out of the office or terminal of another company.
e Dropping off or gathering up shipmentsin the State.

. Corporations Operating in I nter state Commerce (17 NCAC 05C.0103)

The fact that a foreign corporation’s activities or operations in North Carolina are a
part of itsoverall interstate business does not exempt the corporation from income tax
liability. A corporation doing businessin North Carolinain any of the capacitiesoutlined
in the preceding paragraph is subject to income tax even if its only operationsin this
State are a part of its interstate business. A foreign corporation not domesticated in
North Carolinawhose only activity in this State is the solicitation of sales of tangible
personal property by either resident or nonresident salesmen isnot required, under the
Department’s present policy, to fileincometax returns. However, if such acorporation
maintains an office or other place of businessin North Carolina, or if it owns business
property in this State, or meets the doing business definition, it is subject to the tax.

. Tax Rateand Basisfor the Tax (G.S. 105-130.3, G.S. 105-130.4)

An income tax is levied on the net taxable income of al corporations chartered in
North Carolinaor doing businessin North Carolina, unlessthey are specifically exempt
fromtax under G.S. 105-130.11. Net taxableincome shall be the same astaxableincome
as defined in the Internal Revenue Code in effect for the income year for which the
returns are to be filed, subject to the adjustments provided in G.S. 105-130.5.

The corporate income tax rate is 6.90%

In the case of acorporation that has busi ness operations both within and without North
Caroling, its net taxable income shall be allocated and apportioned to this State in
accordance with GS. 105-130.4.

. Corporations Required to Allocate Income (G.S. 105-130.4, 17 NCAC 05C.0600)
A corporation taxable both within and without North Carolina is required to use the
allocation and apportionment provisions of G.S. 105-130.4 in reporting its net income
or net loss to North Carolina. For purposes of allocation and apportionment, a
corporation is taxable in another stateif:

e The corporation’s business activity in that state subjectsit to anet income tax or
atax measured by net income, or

e That state has jurisdiction based on the corporation’s business activity in that
state to subject the corporation to a tax measured by net income regardless of
whether that state exercisesits jurisdiction.

“Businessactivity” includesany activity by acorporation that would establish ataxable
nexus pursuant to 15 United States Code, Section 381 (PL. 86-272). The filing of a
unitary-combined return in another state with other related corporations does not, by
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itself, congtitute” businessactivity” for purposes of determining if acorporation subject to
incometax inthisstateisalowed to alocate and apportion income.

When in Doubt asto Liability

Any foreign corporation operating in North Carolinathat is not certain of itstax status
should promptly apply to the Department for a determination of its status. Complete
detailed information as to the corporation’s operations should be submitted. All
correspondence concerning the matter should be addressed to Corporate Income and
Franchise Tax Division, PO. Box 871, N.C. Department of Revenue, Raleigh, N.C.
27602-0871.

To avoid the possibility of costly penalties and interest chargesfor delinquent filing of
returns, corporations should ask for a determination of their tax status before
commencing businessin this State.

Tax Forms

The corporation incometax return, Form CD-405 or Form CD-401S, isavailablefrom
the Department of Revenue in Raleigh or from any of the branch offices located
throughout the State. The returns and other related schedules are aso available from
the Department’s web site at www.dornc.com.

B. Tax Credits

C.

1.

2.

Taxpayersareallowed varioustax creditsin Chapter 105 of the General Statutes. Article
3A provides credits for new and expanding businesses. Article 3B provides business
and energy credits. Article3C providescreditsfor recycling facilities. Article3D provides
historic rehabilitation credits. Article 3E provideslow-income housingtax credits. Article
3F provides research and development tax credits. Article 3G provides tax credits for
major computer manufacturing facilities. Other general credits are provided in GS.
105-130.22 through 105-130.45. Specific information on these creditsis found in the
“Tax Credits’ section.

Computation of Net Income (G.S. 105-130.3, G.S. 105-130.5)

Preliminary Statement

To compute State net income or net |oss, acorporation usesits Federal taxableincome
as defined in the Internal Revenue Code in effect for the tax year for which the return
is to be filed as a beginning point and adds thereto or deducts therefrom the items
listed below.

To simplify the preparation and filing of its State income tax return, a corporation may
attach a copy of its Federal income tax return and supporting schedules in lieu of
completing the corresponding schedulesin its State return.

Adjustmentsto Federal Taxable Income
Thefollowing additionsto Federal taxableincome must be made in determining State
net income:

a. Taxesbased on or measured by net income by whatever name called and excess
profits taxes.

b. Interest paid in connection with income exempt from Stateincome taxation. (See
Subject: “ Attribution of Expensesto Nontaxable |ncome and to Nonapportionable
Income and Property.”)
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. Thecontributionsdeduction allowed by the Internal Revenue Code.

. Interest income earned on bonds and other obligations of other states or their
political subdivisions, less allowable amortization on any bond acquired on or
after January 1, 1963.

. Theamount by which gainshave been offset by the capital |oss carryover allowed

under the Internal Revenue Code. All gains recognized on the sale or other
disposition of assets must be included in determining State net income or lossin
the year of disposition.

The net operating loss deduction allowed by the Internal Revenue Code.

Paymentsto or charges by a parent, subsidiary or affiliated corporation in excess
of fair compensation in all intercompany transactions of any kind whatsoever.

. The amount of all income tax credits claimed against the corporation’s income
tax liability during the income year. In lieu of the add-back of tax credits to
federal taxableincome, taxpayers must now reduce the amount of credit available
by the current income tax rate. (See Form CD-425, Part 4, Line 26.)

Percentage depletion in excess of cost depletion applicable to mines, oil and gas
wells and other natural deposits located outside this State.

The amount allowed under the Code for depreciation or as an expensein lieu of
depreciation for autility plant acquired by anatura gaslocal distribution company,
to the extent the plant is included in the company’s rate base at zero cost in
accordance with GS. 62-158.

. Royalty payments made to a related member and deducted as an expense by a
payer inarriving at federal taxableincomeif the election ismade under G.S. 105-
130.7A for therecipient to exclude theroyalty incomefromitsincome. (SeeG.S.
105-130.7A(b)(4) and (5) for definitions of related members.)

The applicable percentage of the amount allowed as a special accelerated
depreciation deduction under section 168(k) or section 1400L of the Code. For
taxable years beginning on or after January 1, 2003, the applicable percentageis
seventy percent (70%). For taxable years beginning on or after January 1, 2005,
the applicable percentage is zero percent (0%).

. The gross income from international shipping activities excluded from federal
taxable income because the corporation elects to be subject instead to atonnage
tax under Subchapter R of Chapter 1 of the Code. (Effective for taxable years
beginning on or after January 1, 2005).

. The gross income from domestic production activities excluded from federal
taxable income under Section 199 of the Code. (Effective for taxable years
beginning on or after January 1, 2005).

. Qualifying expenses for which afilm or television production credit is claimed
under GS105-130.47. (Effectivefor taxable years beginning on or after January
1, 2005, and applies to qualifying expenses incurred on or after July 1, 2005.)
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Thefollowing deductionsfrom Federal taxableincome must be madein determining State
netincome:

a

Interest upon the obligations of the United States or its possessions, to the extent
included in federal taxable income. However, interest upon obligations of the
United States shall not be an allowable deduction unlessinterest upon obligations
of the State of North Carolina or any of its political subdivisionsis exempt from
income tax imposed by the United States. See subject: “Attribution of Expenses
to Nontaxable Income and to Nonapportionable Income and Property.”)

Interest (net of expenses) received from obligations of the State of North Carolina,
apolitical subdivision of this State, acommission, authority, or another agency of
this State, and a nonprofit educational institution organized or chartered under
the laws of this State to the extent included in federal taxable income.

Payments received from a parent, subsidiary, or affiliated corporation in excess
of fair compensation in intercompany transactions which in the determination of
the net income or net loss of such corporation were not allowed as a deduction
under this State’s revenue laws.

Dividendstreated asreceived from sources outside the United States, asdetermined
under section 862 of the Code, net of related expenses, to the extent included in
federal taxable income. The netting of related expenses shall be calculated in
accordance with G.S 105-130.5(¢)(3) and G.S. 105-130.6A.

Any amount included in federal taxable income under section 78 or section 951
of the Code, net of related expenses.

Net economic losses incurred by the corporation in any or al of the fifteen (15)
preceding years pursuant to the provision of G.S. 105-130.8. For specific
instructions with respect to net economic loss determination and requirements
applicable to multistate corporations, see Subject: “Net Economic Loss Carry-
Over.”

Contributions or gifts made by the corporation within the income year to the
extent provided under G.S. 105-130.9. (See Subject: “Deduction of
Contributions.”)

Amortization in excess of depreciation allowed for Federal income tax purposes
on the cost of sewage, waste or air pollution facilities; recycling and resource
recovering facilities; or hazardous waste disposal facilities as provided in GS.
105-130.10. (See Subject: “Rapid Amortization of Air or Water Pollution
Abatement, Recycling and Resource Recovering, Sewage, and Hazardous Waste
Facilities.”)

Depreciation of emergency facilities acquired prior to January 1, 1955. Any
corporation shall be permitted to depreciate any emergency facility, asdefined in
section 168 of the Internal Revenue Code in effect prior to 1976, over its useful
life, provided such facility was acquired prior to January 1, 1955, and no
amortization has been claimed on such facility for State income tax purposes.
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Theamount of lossesrealized onthe sale or other disposition of assetsnot alowable
under section 1211(a) of the Internal Revenue Code. All lossesrecognized onthesae
or other disposition of assets must beincluded in determining State net incomeor loss
intheyear of disposition.

. The portion of undistributed capital gains of regulated investment companies
included in Federa taxable income and on which the Federa tax paid by the
regul ated investment company isallowed as acredit or refund to the shareholder
under section 852 of the Internal Revenue Code.

The amount by which adeduction for an ordinary and necessary business expense
on the corporation’s federal income tax return was reduced and not allowable as
a deduction because the corporation claimed in lieu of such amount atax credit
against its federal income tax due for the income year.

. Reasonable expenses, in excess of deductions allowed for federal income tax
purposes, paid for reforestation and cultivation of commercially grown trees,
except that the deduction shall be allowed only to those corporations whose redl
owners are natural persons actively engaged in the commercia growing of trees,
or the spouse, siblings, or parents of such persons. In no case shall a corporation
be allowed adeduction for the same cultivation or reforestation expenditure more
than once.

. Theamount by which the basis of adepreciable asset has been reduced on account
of atax credit allowed for federal tax purposes.

. Market assessments paid by the corporation on tobacco grown in North Carolina.

. Theamount of natural gas expansion surcharges collected by a natural gaslocal
distribution company under G.S. 62-158.

. Theamount of 911 service charges collected under G.S. 62A-5 and remitted to a
local government under G.S. 62A-6, and the amount of wireless Enhanced 911
service charges collected under G.S. 62A-23 and remitted to the Wireless Fund
under GS. 62A-24, to the extent included in federal taxable income.

Any interest, investment earnings, and gains of atrust established by two or more
manufacturers that signed a settlement agreement with N.C. to settle claims for
damages attributable to a product of the manufacturers, if the trust meets all of
the conditions set forth in G.S. 105-130.5(b)(18).

Hurricane relief or assistance payments made to taxpayer by the Office of State
Budget, Planning, and Management from the Hurricane Floyd Reserve Fund to
the extent included in federal taxableincome. Compensation paid from the Fund
to the taxpayer for goods or servicesisnot deductible.

Royalty paymentsreceived by arecipient from apayer that isarelated member, if
the election is made under G.S. 105-130.7A for the payer to exclude the royalty
payments from its expenses deduction. (See G.S. 105-130.7A(b)(4) and (5) for
definitions of related members.)
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u. Ineach of thetaxpayer’sfirst fivetaxableyearsbeginning on or after January 1, 2005,
an amount equal to twenty percent (20%) of the amount added to taxableincomeina
previousyear asaccel erated depreciation under G.S. 105-130.5(a)(15). For pass-
through entities, thedeductionisavailableonly to thetaxpayer that reported the addition
Inarriving at taxableincome.

v. To the extent included in federal taxable income, the amount received from the
Disaster Relief Reserve Fund in the Office of State Budget and Management for
hurricanerelief or assistance. Thisdeduction doesnot include paymentsfor goods
or services provided by the taxpayer. (Effective for taxable years beginning on or
after January 1, 2004.)

Other adjustments to Federal taxable income that must be made in determining State
net income are listed below:

a. In determining State net income, no deduction shall be allowed for annual
amortization of bond premiums applicable to any bond acquired prior to January
1, 1963. The amount of premium paid on any such bond shall be deductible only
in the year of sale or other disposition.

b. Federal taxable income must be increased or decreased to account for any
differenceintheamount of depreciation, amortization, or gainsor losses applicable
to property that has been depreciated or amortized by use of a different basis or
rate for State income tax purposes than used for Federal income tax purposes.

c. Nodeductionisallowed for any direct or indirect expenses related to income not
taxed, except no adjustment is made under this subsection for adjustments
addressed in GS. 105-130.5(a) and (b) and in G.S. 105-130.6A. (See Subject:
“Attribution of Expensesto Nontaxable Income and to Nonapportionable Income
and Property.”)

d. Federal taxable income must be adjusted in instances where the taxable income
change caused by the recovery of previously deducted amounts may be different
for state income tax purposes.

e. A savingand loan association may deduct interest earned on depositsat the Federal
Home Loan Bank of Atlantato the extent included in federal taxable income.

3. Miscellaneous

a. Depreciation Recapture
Depreciation recapture under Federal provisions must also be included in State net
income. Since depreciation recaptureisincluded in the corporation’s Federal taxable
income, no adjustment is necessary in computing its State net income.

b. Unrealized Incomefrom I nstallment Sales Taxable upon Ter mination of Business
A corporation which withdrawsfrom this State, dissolves, merges, or consolidatesits
business, or terminates its business in this State by any other means whatsoever is
required to fileafinal income tax return within 75 days after the close of business. If
the corporation uses the installment method of reporting income, all unrealized or
unreported income from installment sales made while doing business in this State
must be included in State net income on the final return.
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c. International Banking Facility.
Net incomeor lossfrom an international banking facility included in the corporation’s
federal taxableincome shall be excluded in determining State taxable income.

D. Interest Income on Government Obligations (G.S. 105-130.3, G.S. 105-130.5)

1. North Carolina Obligations (17 NCAC 05C.0401)
Net interest income received by a corporation on obligations of the State of North
Carolinaand any of itscities, townsor countiesis exempt from income taxes imposed
by this State.

2. Obligations of Other States (17 NCAC 05C.0402)
Net interest income earned by acorporation on itsinvestmentsin obligationsissued by
statesand their political subdivisions other than the State of North Carolina, represents
taxable income and is subject to this State’'s income tax.

3. U.S. Obligations (17 NCAC 05C.0403)
Net interest income earned on bonds, notes or other obligations of the United States or
its possessions is exempt from income taxation in this State so long as interest on
obligations of the state of North Carolinaand its political subdivisionsisexempt from
income taxes imposed by the United States.

Net interest from obligations issued under the borrowing power of a Federal Land
Bank, a Federal Home Loan Bank, a Federa Intermediate Credit Bank, Farm Home
Administration, Export-Import Bank of the U.S., Tennessee Valley Authority, Banks
for Cooperatives, Student Loan Marketing Association, Federal Farm Credit Bank,
Federal Financing Bank, Federal Savingsand Loan Insurance Corporation, Commodity
Credit Corporation, Resolution Funding Corporation, Production Credit Association,
and United States Postal Service is considered to be interest from obligations of the
United States and is tax exempt.

4. Salesor Exchanges (17 NCAC 05C.0404)
Gain or loss realized on the sale or other disposition of any type of obligation of the
United States or its possessions, the State of North Carolina (which are not exempted
by the specific obligation), or its political subdivisions, any other state or its political
subdivisions, or of any other government is ataxable transaction and must beincluded
in the computation of a corporation’s State taxable income.

Gain or loss realized on the sale or other disposition of obligationsis not included in
taxable income if North Carolina law under which the obligations were issued
specifically exempts the gain or interest from taxation.

Example 1: Interest on bonds, notes, debentures or other evidence of the indebtedness
issued under G.S. 131E-28 by the North Carolina Hospital Authorities, including gain
from the sale or exchanges of these obligations.

Example 2: Interest and gain derived from obligations issued by the North Carolina
Housing Finance Agency under G.S. 122A-19.

Example 3: Interest and gain derived from bonds issued under the Joint Municipal
Electric Power and Energy Act under G.S. 159B-26.
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5. Obligationsof Federal National M ortgageAssociation (17 NCAC 05C.0405)
Interest income or other income realized on obligations of Federal National Mortgage
Association is taxable income.

6. Mortgage Backed Certificate Guaranteed by Federal Agencies (17 NCAC
05C.0406)
Interest paid by theissuer to the holder of amortgage backed certificate guaranteed by
the Federal Government, corporationsformed by the Federal Government and/or Federal
Agencies is not income from an obligation of the United States Government and is
taxable.

7. Repurchase Agreements (17 NCAC 05C.0407)
Income attributable to or received from repurchase agreements of U.S. government
securities, an agreement to repurchase securities at an agreed price and date, is not
considered income derived directly from federal obligations and is taxable income.

E. Attribution of Expensesto Nontaxable Income and to Nonapportionable Income
and Property (G.S. 105-130.4, G.S. 105-130.5, G.S. 105-130.6A, 17 NCAC 05.0304)

1. Direct Expenses
All expenses directly connected with the production of income that is not subject to
tax in this State are required to be used to compute the net amount of such untaxed
income.

2. Interest Expense
When acorporation earnsincome which is not taxed by this State (see examples), and/
or holds property that does or will produce untaxed income, and incursinterest expense,
which is not specifically related to any particular income or property, it must
attribute a portion of the interest expense to such untaxed income and property in
determining taxable income reported to this State. The formula for computing the
amount of interest expenseto be attributed to untaxed income and property isasfollows:

a Assets

i. Vaue on thetax return balance sheet of assets that produce or which would
produce untaxed income *

ii. Vaue of all assets on the tax return balance sheet**
iii. Determine the ratio or percentage of i to ii
b. Income

i. GrossUntaxed Income
ii. Total Gross Profits
iii. Determine the ratio or percentage of i to i

c. Total of theratios or percentages determined in a and b above.
d. Dividetotal of c by 2

e. Apply average percentage determined in d to the total interest expense on the
return filed in this State.

Examples of untaxed income:
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Dividend income classified asnonapportionable (G.S. 105-130.4)
Interest income classified as nonapportionable (G.S. 105-130.4)
Interest income earned on United States obligations (see 3 below) and State of
North Carolinaobligations
e Other nonapportionable income and/or exempt income

*When the equity method of accounting is used, the increase or decrease in value as
result of such accounting may be excluded from this value.
**Equity included in thisvalue may be excluded and the reservefor depreciation reflected
on the balance sheet may be restored to the asset value.

3. Expense Connected With Interest Income From United States Obligations
Under G.S. 105-130.5 (b) (1), interest income from obligations of the United States or
its possessions is excludable from North Carolina taxable income to the extent such
incomeisincluded in federal taxableincome. Sincefederal taxableincomeisin effect
anet income, expensesincurred in producing the exempt income must be determined
and subtracted from the gross amount earned during a taxable period before the
deduction is made in computing the state taxable income. The basisfor requiring this
adjustment to exempt income is based on federal case law. (First National Bank of
Atlanta v. Bartow County Board of Tax Assessors, 470 U.S. 583, 84 L. Ed. 2d 535
(1985) and supported by an advisory opinion of the North CarolinaAttorney General.)

In the computation of expenses related to income from United States obligations, the
formula described abovein Item 2 may be used with respect to interest expense.

4. Expenses Related to Dividends Received
For corporations other than bank holding companies or electric power holding
companies, the amount of expenses attributed to dividendsislimited to fifteen percent
(15%) of thedividends. For bank holding companies, the amount of expenses attributed
to dividendsis limited to twenty percent (20%) of the dividends. For electric power
holding companies, the amount of expenses attributed to dividendsislimited to fifteen
percent (15%) of the company’stotal interest expenses.

The additional tax that abank holding company and its related companies must pay as
theresult of attributing expensesto dividends received shall not exceed eleven million
dollars ($11,000,000). If the attribution of expenses resultsin additional tax of more
than eleven million dollars ($11,000,000) to the bank holding company group, the
group may reduce the attributed expenses so that the additional tax effect is eleven
million dollars ($11,000,000).

The members of the group may allocate the reduction among themselves at their
discretion. Each member of the group that has dividendsfor theyear and isrequired to
file a North Carolina return must provide a schedule with its return that lists each
member of the group that has dividends, the amount of the dividends, whether that
member is a bank holding company, and the amount of expenses attributed to that
member in order to reach the cap of eleven million dollars ($11,000,000). If amember’s
returnislater adjusted so that the tax effect of the attribution of expensesfor the group
falls below eleven million dollars ($11,000,000), the Department may increase the
amount of attributed expensesfor any member of the group to bring the additional tax
back to the maximum. The Department may assess any additional tax due within three
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yearsof the date on which the member’ sreturn was changed that resulted inthegroup falling
bel ow the maximum tax effect.

The members of abank holding company are allowed atax credit for a portion of the
additional tax liability. This tax credit can be allocated among the group at their
discretion. If the bank holding company group paysthe maximum additional tax liability
of eleven million dollars ($11,000,000), the credit istwo million dollars ($2,000,000).
If the bank holding company group does not pay an additional eleven million dollars
($11,000,000), the credit is equal to the additional tax the group paid by attributing
expenses of up to twenty percent (20%) of dividends instead of fifteen percent (15%)
of dividends. The creditistakenin four equal annual installments. For the additional
tax paid for tax year 2001, the credit istaken beginning with the tax year 2003. For all
other tax years, the credit is taken beginning in the following tax year.

An electric power holding company isallowed acredit equal to one-half of theadditional
tax paid as aresult of attributing expenses to dividends received. The electric power
holding company may claim the credit against its own tax liability or may elect to
allocate the credit among the members of its affiliated group. If the electric power
holding company claimsthe credit against its own tax liability, the credit isalowed in
the following tax year. If the electric power company elects to allocate the credit
among the members of its affiliated group, the credit must be taken in four equal
installments beginning in the following tax year or the taxable year for which the
taxpayer’sfinal returnis due for 2004, whichever is later.

The creditsallowed for bank holding companies and el ectric power holding companies
can be taken against either the corporate income or franchisetax. However, the credit
may be claimed against only one of thetaxes. Each taxpayer must elect the tax against
which the credit will be taken when filing the return on which the first installment of
the credit isclaimed. Thiselectionisbinding. All installments and carryforwards of
the credit must be taken against the same tax.

In order for a member of an affiliated group to take a credit, each member of the
affiliated group that is required to file a corporate income tax or franchise tax return
must attach a schedule to its return that shows for every member of the group the
amount of the credit taken by it, the tax against which it istaken, and the amount of the
resulting tax. Inaddition, each member must provide any other documentation required
by the Secretary.

A credit allowed in this section may not exceed the amount of the tax against which it
is taken for the taxable year reduced by the sum of all credits allowable, except tax
payments made by or on behalf of the taxpayer. Any unused portion of the credit may
be carried forward to succeeding tax years.

. Other Expenses Attributed to Nontaxable Income and to Nonapportionable
Income and Property

In the determination of expenses other than interest expense attributed to untaxed
income, the procedure set forth in the Federal Code for determining expenses related
to foreign sourceincome generally referred to as stewardship and supportive expenses
may be used to determine the expenses allocated to untaxed income and property
producing or which would produce untaxed income.
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Alternatively, anincomeformulaasoutlined abovein Item 2 of this subsection may be
used to determine the amount of supportive function expenses attributable to untaxed
income. In the determination of “ supportive function expenses’, direct expensesincurred
exclusively inaspecificidentifiabl e taxable or nontaxable activity should be determined
and excluded before application of the attribution percentage to expenses. If direct
expenses are determinablefor aparticul ar activity resulting in an accurate computation
of the net income or lossfrom such activity, the values of thisactivity areto beremoved
from the two ratios when computing the attribution percentage.

F. Allocation and Apportionment Procedures (G.S. 105-130.4)

1. Preliminary Satement
A corporation that is taxable both within and without North Carolina is required to
allocate and apportion its entire net income or loss to North Carolina in accordance
with the statutory formula under G.S. 105-130.4.

No corporation is alowed to use any alternative formula or method of reporting its
income to North Carolina except upon written order of the Tax Review Board. Any
return in which any formula or method other than as prescribed by statute is used
without the permission of the Tax Review Board is not alawful return.

2. Alternate Apportionment Formula
If any corporation believes that the statutory allocation formula allocates a greater
portion of its income than is reasonably attributable to business or earnings in this
State, it may request permission from the Tax Review Board to use an adjusted allocation
formulathat it believes would more properly allocate itsincome to North Carolina.

The petition must be filed with the Board not later than 90 days after the regular or
extended due date of the tax return. Taxpayers should address al correspondencein
connection with such petitions to the Secretary of the Tax Review Board, Department
of Revenue, Post Office Box 871, Raleigh, North Carolina 27602-0871.

3. Satutory Proceduresfor Reporting Net Incomeor Lossto North Carolina

a. Determine Net Income Everywhere
The corporation should determine its net income or loss from its entire operations
conducted everywhere during the income year in accordance with the instructions
given in the subject, “ Computation of Net Income.” In computing such net income
only contributions to donees outside North Carolina are deductible. Contributionsto
qualified North Carolina donees are deductible only from total income allocated to
North Carolina, computed in Item h below.

b. Determine Nonapportionable lncome
The corporation should review its entire net income or loss as computed in Item a
aboveto determine whether any items of nonapportionableincome, loss and expense
qualify for direct allocation to North Carolina and other states pursuant to G.S. 105-
130.4, subdivisions (d) through (h). Any expenses directly and/or indirectly related
to an activity that produces nonapportionable income must be considered in the
computation of nonapportionableincometo be allocated. (See Subject: “Attribution
of Expensesto Nontaxable Income and to Nonapportionable Income and Property”.)
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c. DetermineApportionablelncome
The corporation determines its apportionable income or loss by deducting all
nonapportionableincome or lossdirectly alocableto North Carolinaand other states
(computed in Item b above) from its entire net income or loss (computed in Item a
above).

d. ComputeApportionment Factors
The corporation is required to determine and compute the apportionment factor
applicabletoitsprincipa business operations conducted everywhere during theincome
year. When theincome from specific property constitutes nonapportionableincome,
the value of such property and items of nonapportionable income, loss, and expense
directly alocable to North Carolina and other states must be excluded in computing
the apportionment factors.

e. Apportion Incometo North Carolina
The corporation determines the amount of itsapportionableincome or loss attributable
to North Carolina by applying the factor computed in Item d above to the total
business income or loss as computed in Item ¢ above.

f. Determine Total IncomeAllocableto North Carolina
The corporation should review the total amount of nonapportionable income or loss

as computed in Item b above and list separately the amount of such income or loss
directly allocable to North Carolina. This amount, added to the amount of
apportionable income or loss apportioned to this State in Item e, represents the total
amount of the corporation’sentire net income or lossthat is subject to North Carolina
tax.

g. Percentage Depletion Deduction Before Net Economic L oss Deduction
The amount of percentage depletion over cost depletion on North Carolina property
must be deducted before claiming any net economic loss carryover deduction.

h. Determine Total North Carolina Income Before Deductionsfor Contributions
to North Carolina Donees
To determine total North Carolinaincome before the deduction for contributions to
North Carolina donees, the corporation deducts the allowable portion of any net
economic lossfor aprior year or yearsfrom thetotal income determined as described
Item g above.

i. DetermineTotal Net Taxable Incomein North Carolina
Finally, the corporation arrivesat its net taxableincomein North Carolinaby deducting
contributions madeto qualified North Carolinadonees from the amount of total North
Carolinaincome as computed in Item h above.

G. Taxablein Another Sate (G.S. 105-130.4, 17 NCAC 05C.0600)

1. Preliminary Satement
A taxpayer must have income from business activity taxable by this State and at |east
one other stateto all ocate and apportionincome. Incomefrom businessactivity includes
apportionable or nonappportionableincome. Thus, if ataxpayer has nonapportionable
income taxable by one state and apportionable income taxable by another state, the
taxpayer’s income shall be allocated and apportioned in accordance with G.S. 105-
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130.4. Whereacorporationisnot taxablein any other state on itsapportionableincome but
istaxableinanother state only because of nongpportionableincome, al gpportionableincome
shall beattributed to this State.

2. Déefinition of Taxpayer
Theword “taxpayer” includes any corporation subject to the tax imposed by Article 4
of Chapter 105 of the Genera Statutes.

3. Taxablein Another Sate—In General
A taxpayer is “taxable in another state” if it meets either one of two tests:
e |f by reason of business activity in another state the taxpayer is“ subject to” anet
income tax or any other tax measured by net income.

e |f another state has jurisdiction to subject the taxpayer to anet income tax based
on business activity regardless of whether or not that state imposes such atax on
the taxpayer.

4. Taxablein Another State—When a Taxpayer is” Subject To” Tax

a. A taxpayeris“subject to” oneof thetaxes specified aboveonly if it carrieson business
activities in another state. If the taxpayer voluntarily files and pays such tax when
not required to do so by the laws of that state or paysaminimal feefor qualification,
organization or for the privilege of doing businessin that state, but

e Doesnot actually engage in business activitiesin that state, or

e Doesactually engagein someactivity not sufficient for nexusandthe minimum
tax bearsno relation to the corporation’ s activitieswithin such state, the taxpayer
isnot “subject to” tax within that state and is therefore not “taxable” in another
State.

Example: State A has a corporation franchise tax measured by net income for the
privilege of doing businessin that state. Corporation X files a return and pays the
$50 minimum tax, although it carries on no activities in State A. Corporation X is
not “taxable” in State A.

b. Theconcept of taxability in another state isbased upon the premisethat every statein
which the taxpayer is engaged in business activities may impose an income tax even
though every state doesnot do so. In some states other types of taxes may beimposed
asasubstitutefor anincometax. Therefore, only thosetaxeswhich may be considered
as basically revenue generating rather than regulatory measures shall be considered
in determining whether the taxpayer is “taxable in another state.”

Example 1: State A requires all nonresident corporations which qualify or register in
State A to pay to the Secretary of State an annual license fee or tax for the privilege of
doing business in the state regardless of whether the privilege is in fact exercised.
The amount paid is determined according to the total authorized capital stock of the
corporation; the rates are progressively higher by bracketed amounts. The statute
sets aminimum fee of $50 and a maximum fee of $500. Failureto pay thetax barsa
corporation from utilizing the state courts for enforcement of itsrights. State A dso
imposes acorporation incometax. Nonresident Corporation X isqualified in State A
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and paystherequired feeto the Secretary of State but doesnot carry onany activitiesin
StateA other than utilizing itscourts. Corporation X isnot “taxable”’ in StateA.

Example 2: Samefactsas Example 1 except that Corporation X has sufficient business
activitiesin State A to establish nexus under the criteriafollowed in thisstate and is,
therefore, subject to and paysthe corporateincometax. Corporation X is“taxable” in
State A.

Example 3: State B requires all nonresident corporations qualified or registered in
State B to pay to the Secretary of State an annual permit fee or tax for doing business
inthe state. The base of thefee or tax isthe sum of (1) outstanding capital stock, and
(2) surplus and undivided profits. The fee or tax base attributable to State B is
determined by a three-factor apportionment formula. Nonresident Corporation X,
which operates a plant in State B, pays the required fee or tax to the Secretary of
State. Corporation X is“taxable” in State B because of its business activities there.

Example 4: State C has a corporation franchise tax measured by net income for the
privilege of doing businessin that state. Corporation X files areturn based upon its
business activities in the state but the amount of computed liability is less than the
minimum tax. Corporation X pays the minimum tax. Corporation X is“taxable’ in
State C

5. Taxablein Another State—When a State has Jurisdiction to Subject a Taxpayer

to a Net Income Tax

The second test in Example 3 above applies if the taxpayer’s business activities are
sufficient to givethe statejurisdiction to impose anet incometax under the Constitution
and statutes of the United States. Jurisdiction to tax is not present where the state is
prohibited from imposing the tax by reason of the provisions of Public Law 86-272,15
U.S.C.A. 88381-385. Inthe case of any “state”, as defined in G.S. 105-130.4, other
than astate of the United States or political subdivision of each state, the determination
of whether such “state” has jurisdiction to subject the taxpayer to a net income tax
shall be made as though the jurisdictional standards applicableto a state of the United
States applied in that “state”. If jurisdiction is otherwise present, such “state” is not
considered as without jurisdiction by reason of the provisions of atreaty between that
state and the United States.

Example: Corporation X is actively engaged in manufacturing farm equipment in
State A and in Foreign Country B. Both State A and Foreign Country B impose a net
income tax but Foreign Country B exempts corporations engaged in manufacturing
farm equipment. Corporation X is subject to the jurisdiction of State A and Foreign
Country B.

H. Apportionableand Nonapportionablelncome (G.S. 105-130.4, 17 NCAC 05C.0700)

1. Division of Income—In General
When ataxpayer has income from sources within this State as well as income from
sources outside this State, the division of income and the resulting determination of
the portion of the taxpayer’s entire net income that is attributabl e to this State shall be
determined pursuant to the allocation and apportionment provisions set forth in G.S.
105-130.4. Insuch cases, thefirst step isto determine which portion of the taxpayer’s
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entire net income constitutes “ apportionable income” and which portion constitutes
“nonapportionableincome”’. The variousitems of nonappportionableincome arethen
directly allocated to specific jurisdictions pursuant to the provisions of subsections (d)
through (h) of GS. 105-130.4. The apportionable income of the taxpayer other than
public utilitiesand excluded corporationsisdivided between the jurisdictionsin which
the business is conducted pursuant to the property, payroll and sales apportionment
factors set forth in subsections (j) though (1) of GS. 105-130.4. The sum of (1) the
items of nonapportionable income directly allocated to this State, plus (2) the amount
of apportionableincome attributableto this State by the apportionment formulagenerally
constitutes the amount of the taxpayer’s entire net income that is subject to tax under
the income tax laws of this State.

The taxpayer shall classify income as apportionable or nonapportionable income on a
consistent basis. In the event the taxpayer is not consistent in its reporting, it shall
disclose in its return to this State the nature and extent of the inconsistency.

The word “apportionment” generally refers to the division of net income between
jurisdictions by the use of a formula containing apportionment factors, and the word
“alocation” generally refersto the assignment of net incometo aparticular jurisdiction.

2. Apportionable and Nonapportionable Income Defined
The Revenue Act defines “ apportionable income” as all income that is apportionable
under the United States Constitution. For purposes of administration of G.S. 105-
130.4, the income of the taxpayer is apportionable income unless clearly classifiable
as nonapportionable income under the law and these regulations. Nonapportionable
income means all income other than apportionable income.

3. Apportionable and Nonapportionable Income —Application of Definitions

The classification of income by the labels customarily given them, such as interest,
rents, royalties, and capital gains, is of no aid in determining whether that income is
apportionable or nonapportionable income. The gain or loss recognized on the sale of
property, for example, may be apportionable income or nonapportionable income
depending upon therelation to the taxpayer’strade or business. In general, all income
from transactions and activitiesthat are dependent upon or contribute to the operations
of ataxpayer isapportionable. Income from unrelated business activitiesthat make up
adiscrete business enterprise is “nonbusiness’ income.

4. Proration of Deductions Related to Apportionable and Nonapportionable

Income

Any allowable deduction that is applicable both to apportionabl e and nonapportionable
income or to more than one “trade or business’ of the taxpayer shall be prorated to
those classes of income or trades or businesses in determining income subject to tax.
The taxpayer must be consistent in the proration of such deductionsin filing returns
under theseregulations. (See Subject: “ Attribution of Expensesto Nontaxable Income
and to Nonapportionable Income and Property”).

|. Apportionment Factors(G.S. 105-130.4)

1. General Business Corporations
Corporations engaged in multistate business activity, other than public utilities and
excluded corporations, are required to apportion to this State all apportionable income
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by using afour-factor formula. Thegpportionment formulaconsistsof the sum of the property
factor, the payroll factor and twicethe salesfactor divided by four (4). If the salesfactor
does not exist, the denominator isthe number of existing factors. If aproperty or payroll
factor doesnot exist, the denominator isthe number of existing factorsplusone. Theonly
timeafactor doesnot exist iswhen thereisno denominator. When thereisadenominator
for a particular factor, but no numerator, the factor is zero and becomes part of the
apportionment factor.

a. Property Factor (G.S. 105-130.4, 17 NCAC 05C.0800)

Property Factor —In General

The property factor includesall real and tangible personal property owned or rented
and used during the income year to produce apportionable income. Theterm “real
and tangible personal property” includesland, buildings, machinery, stocks of goods,
equipment and other real and tangible personal property used in connection with
the production of apportionable income but does not include coin or currency. See
definition of “apportionable income”.

Property used in connection with the production of nonapportionableincomethat is
allocated in accordance with subsections (d) through (h) of the law is excluded
from the factor.

Property used in connection with the production of both apportionable and
nonapportionable income is included in the factor only to the extent the property
was used in connection with the production of apportionable income. The method
of determining that portion of the value to be included in the factor will depend
upon the facts of each case.

The property factor includes the average value of property includible in the factor.

. Property Factor —Property Used for the Production of Apportionable Income

Property is included in the property factor if it is actually used during the income
year for the production of apportionableincome. Property held asreservesor standby
facilities or property held as areserve source of materials shall be included in the
factor. For example, aplant temporarily idle or raw material reservesnot currently
being processed are includible in the factor. Property that is permanently idle or
idle for the entire taxable year generally is not included in the factor computation.
Property or equipment under construction during the income year (except
inventoriable goods in process) is excluded from the factor until such property is
actually used for the production of apportionableincome. If the property ispartially
used for the production of apportionableincomewhile under construction, thevalue
of the property to the extent used isincluded in the property factor.

Property Factor — Consistency in Reporting

The taxpayer must consistent in the valuation of property and in excluding or
including property in the property factor in filing returns with this State. 1n the
event the taxpayer is not consistent in its reporting, it shall discloseinitsreturn to
this State the nature and extent of the inconsistency.
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Iv. Property Factor —Numerator
The numerator of the property factor includes the average value of the taxpayer’s
real and tangible personal property owned or rented and used in this State during
the income year for the production of apportionable income.

Property intransit between locations of the taxpayer towhichit belongsisconsidered
to be at the destination for purposes of the property factor. Property intransit between
abuyer and seller which isincluded by ataxpayer in the denominator of its property
factor in accordance with itsregul ar accounting practicesisincluded in the numerator
according to the state of destination.

The value of mobile or movable property such as construction equipment, trucks or
leased el ectronic equipment which are located within and without this State during
the income year is determined for purposes of the numerator of the factor on the
basis of total timewithin the State during theincome year. An automobile assigned
to a traveling employee is included in the numerator of the factor of the state to
which the employee’s compensation is assigned under the payroll factor or in the
numerator of the state in which the automobile is licensed.

v. Property Factor —Valuation of Owned Property
Property owned by the taxpayer is valued at its original cost. “Origina cost” of
property which has a basis other than zero for federal income tax purposes equals
the basis of the property for federal income tax purposes at the time of acquisition
by the taxpayer and adjusted by subsequent capital additionsor improvementsthereto
and partial disposition thereof, by reason of sale, exchange, abandonment, or any
other type of disposition.

“Original cost” of property that has a zero basis for federal income tax purposes
shall equal the taxpayer’s actual cost of the property at the time of acquisition. If
the actual cost is unknown, the original cost shall equal the fair market value of the
property, or, at the option of the taxpayer, eight times the net annual rental rate as
described in GS. 105-130.4(j)(2). The valuation method chosen by the taxpayer
must be used consistently thereafter.

Example 1: Taxpayer acquired afactory building in this State at acost of $500,000
and years|ater, expended $100,000 for major remodeling of the building. Taxpayer
filesitsreturn on the calendar year basis and claims a depreciation deductionin the
amount of $22,000 on the building. The value of the building includible in the
numerator and denominator for the property factor is $600,000, as the depreciation
deduction is not taken into account in determining the value of the building for
purposes of the factor.

Example 2: X corporation mergesinto Y corporation in a tax-free reorganization
under the Internal Revenue Code. At the time of the merger, X corporation owns a
factory which X built yearsearlier at acost of $1,000,000. X has been depreciating
the factory at the rate of two percent per year, and itsbasisin X’s hands at the time
of the merger is $600,000. Since the property is acquired by Y in atransaction in
which, under the Internal Revenue Code, the basisin Y’s hands is the same as the
basis in X’s, Y includes the property in Y’s property factor at X’s original cost,
without adjustment for depreciation, i.e., $1,000,000.
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vi.

Example 3: CorporationY acquiresthe assetsof corporation X inaliquidation by which
Y isentitled to useitsstock cost asthe basisof the X assetsunder the Internal Revenue
Code. Under these circumstances, Y'scost of the assetsisthe purchase price of the X
stock, prorated over the X assets.

Example 4: Corporation X was deeded from local government a potential
manufacturing facility (cost unknown) with a market value of $1,000,000 as an
incentive for locating in the State. Since the property would have a zero basis for
federal incometax purposes, (Code 118(a)), Corporation X includesthe $1,000,000
fair market value of the property in the computation of its property factor, or at X's
option may include eight times the net annual rental rate of the property.

Inventory of stock of goodsisincluded in thefactor in accordance with the valuation
method used for federal income tax purposes, except when inventory is valued by
use of the LIFO method, actual cost of the FIFO valuation method must be used.

Property acquired by gift or inheritance is included in the factor at its basis for
determining depreciation for federal income tax purposes.

Property Factor — Rented Property

Property rented by the taxpayer is valued at eight times the net annual rent paid
during the current income year. Net annual rent isthe total annual rent paid by the
taxpayer less amounts received from subrentals. However, subrentals are not
deducted when they constitute apportionable income. Rental values so determined
areincluded in the numerator and denominator and are averaged by including such
amounts at the beginning and at the end of the income year.

Example 1: The taxpayer receives subrents from a bakery concession in a food
market operated by the taxpayer. The subrents are apportionable income and are
not deducted from rent paid by the taxpayer for the food market.

Example 2: The taxpayer rents a 20-story office building and uses the lower two
storiesfor itsgeneral corporation headquarters. Theremaining 18 floorsare subleased
to others. The subrents are nonapportionable income and are to be deducted from
the rent paid by the taxpayer.

“Annual rent” isthe actual sum of money or other consideration payable, directly or
indirectly, by the taxpayer or for its benefit for the use of the property and includes:

e Any amount payable for the use of real or tangible personal property, or any
part thereof, whether designated as afixed sum of money or as a percentage of
sales, profits or otherwise.

Example: A taxpayer, pursuant to thetermsof alease, paysalessor $1,000 per
month as a base rental and at the end of the year paysthe lessor one percent of
its gross sales of $400,000. The annual rent is $16,000 ($12,000 plus one
percent of $400,000 or $4,000).

e Any amount payable as additional rent or in lieu of rents, such as interest,
taxes, insurance, repairs or any other items which are required to be paid by
thetermsof the lease or other arrangement, and does not include amountspaid
asservicecharges, such asutilities, janitorial services, etc. If apayment includes
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Vii.

rent and other charges unsegregated, the amount of rent is determined by
consideration of the relative values of the rent and the other items.

Example 1: A taxpayer, pursuant to theterms of alease, paysthelessor $12,000
ayear rent plustaxesin theamount of $2,000 and interest on amortgagein the
amount of $1,000. The annual rent is $15,000.

Example 2: A taxpayer stores part of itsinventory in apublic warehouse. The
total charge for the year was $1,000 of which $700 was for the use of storage
space and $300 for inventory, insurance, handling and shipping charges and
C.O.D. collections. The annual rent is $700.

“Annual rent” does not include incidental day-to-day expenses such as hotel and
motel accommodations, daily rental of automobiles, etc.

L easehold improvements shall, for the purposes of the property factor, betreated as
property owned by the taxpayer regardless of whether the taxpayer is entitled to
remove the improvements or the improvements revert to the lessor upon expiration
of thelease. Hence, the original cost of leasehold improvementsisincluded in the
factor.

Property Factor —Averaging Property Values

Asageneral rulethe average value of property owned by the taxpayer is determined
by averaging the values at the beginning and ending of theincome year. However,
the Secretary may require averaging by monthly or other periodic values if such
method of averaging isrequired to properly reflect the average value of thetaxpayer’s
property for the income year.

Averaging by monthly or other periodic valueswill generally be appliedif substantial
fluctuations in the values of the property exist during the income year or where
property isacquired after the beginning of theincome year or disposed of beforethe
end of the income year.

b. Payroll Factor (G.S. 105-130.4, 17 NCAC 05C.0900)

Payroll Factor —In General
The payroll factor includes the total amount paid by the taxpayer for compensation
in connection with earning apportionable income during the income year.

. Payroll Accounting Method

Thetotal amount “paid” to employeesis determined upon the basis of thetaxpayer’s
accounting method. If the taxpayer has adopted the accrual method of accounting,
all compensation properly accrued shall be deemed to have been paid.
Notwithstanding the taxpayer’s method of accounting, at the election of the taxpayer,
compensation paid to employees may be included in the payroll factor by use of the
cash method if the taxpayer is required to report such compensation under such
method for unemployment compensation purposes.

The taxpayer must be consistent in the treatment of compensation paid in filing
returns with this State. In the event the taxpayer is not consistent in its reporting it
must disclosein itsreturn to this State the nature and extent of the inconsistency.
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iii. TheTerm*“ Compensation”
The term * compensation” means wages, salaries, commissions and any other form
of remuneration paid to employees for personal services. Payments made to an
independent contractor or any other person not properly classifiable as an
employee areexcluded. Only amounts paid directly to employeesareincluded
in the payroll factor. Amountsconsidered paid directly include the value of board,
rent, housing, lodging and other benefits or services furnished to employees by the
taxpayer inreturn for personal services provided that such amounts constituteincome
to the recipient under the Internal Revenue Code. In the case of employees not
subject to the Internal Revenue Code, e.g., those employed in foreign countries, the
determination of whether such benefits or services would constitute income to the
employeesis as though such employees were subject to the Internal Revenue Code.

iv. The Term “ Employee”

The term “employee” means (1) any officer of acorporation, or (2) any individual
who, under the usual common-law rules applicable in determining the employer-
employee relationship, has the status of an employee. Generally, a person will be
considered to be an employee if heisincluded by the taxpayer as an employee for
purposes of the payroll taxes imposed by the Federal Insurance ContributionsAct;
except that, since certain individuals are included within the term “employees’ in
the Federal Insurance Contributions Act who would not be employees under the
usual common-law rules, it may be established that a person who isincluded as an
employeefor purposes of the Federal Insurance ContributionsAct isnot an employee
for purposes of this regulation.

v. Payroll Factor Includes Only Apportionable Income Compensation and
Excludes Compensation to General Executive Officers
Thepayroll factor includes only compensation that is attributabl e to the apportionable
income subject to apportionment. The compensation of any employee whose
activities are connected primarily with nonapportionable income is excluded from
the factor. All compensation paid to general executive officers is excluded in
computing the payroll factor. General executive officers include the chairman of
theboard, president, vice-presidents, secretary, treasurer, comptroller and any other
office serving in similar capacities.

Example 1: Thetaxpayer usessome of itsemployeesin the construction of astorage
building that, upon completion, is used for the production of apportionableincome.
The wages paid to those employees are treated as a capital expenditure by the
taxpayer. The amount of such wagesisincluded in the payroll factor.

Example 2: The taxpayer owns various securities from which nonapportionable
incomeis derived. The management of the taxpayer’s investment portfolio is the
only duty of Mr. X, an employee. The salary paid to Mr. X is excluded from the
payroll factor.

vi. Denominator of Payroll Factor
Except as provided above, the denominator of the payroll factor is the total
compensation paid everywhere during theincomeyear. Accordingly, compensation
paid to employeeswhose services are performed entirely in astate wherethe taxpayer
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isexempt fromtaxation, for example, by Public Law 86-272, isincludedinthedenominator
of thepayrall factor.

Example: A taxpayer has employeesin its state of legal domicile (State A) and is
taxablein State B. In addition thetaxpayer has other employeeswhose servicesare
performed entirely in State C where the taxpayer is exempt from taxation by Public
Law 86-272. Asto these latter employees, the compensation will be assigned to
State C where their services are performed (i.e., included in the denominator only
of the payroll factor) even though the taxpayer is not taxable in State C.

Numerator of Payroll Factor

Except as provided above, the numerator of the payroll factor is the total amount
paid in this State during the tax period by the taxpayer for compensation. Thetests
to be applied in determining whether compensation is paid in this State are derived
from the Model Unemployment Compensation Act. Accordingly, if compensation
paid to employees is included in the payroll factor by use of the cash method of
accounting or if the taxpayer is required to report such compensation under such
method for unemployment compensation purposes, it shall be presumed that the
total wages reported by the taxpayer to this State for unemployment compensation
purposes constitutes compensation paid in this State except for compensation
excluded under Item v above. The presumption may be overcome by satisfactory
evidence that an employee’s compensation is not properly reportable to this State
for unemployment compensation purposes.

Compensation is paid in this State if any one of the following tests, applied
consecutively, is met:

e Theemployee'sserviceis performed entirely within the State.

e The employee’s service is performed both within and without the State, but
the service performed without the Stateisincidental to the employee’s service
withinthe State. Theword “incidental” meansany servicewhichistemporary
or transitory in nature, or which is rendered in connection with an isolated
transaction.

e |f the employee's services are performed both within and without this State,
the employee’s compensation will be attributed to this State:

e |f the employee’s base of operationsisin this State; or

e |f thereis no base of operations in any state in which some part of the
serviceis performed, but the place from which the service is directed or
controlled isin this State; or

e |f the base of operations or the place from which the service is directed
or controlled is not in any state in which some part of the service is
performed, but the employee’sresidenceisin this State.

The words “base of operations’ means the place of more or less permanent nature
from which the employee starts his work and to which he customarily returns in
order to receiveinstructionsfrom the taxpayer or communicationsfrom hiscustomers
or other persons, or to replenish stock or other materials, repair equipment, or perform
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any other functions necessary to the exercise of histrade or profession at some other
point or points.

The words “place from which the service is directed or controlled” refer to the
place from which the power to direct or control is exercised by the taxpayer.

viii. Corporations Utilizing Common Paymaster

A parent corporation or any corporation serving ascommon paymaster for payroll
purposes shall eliminate from the numerator and denominator of its payroll factor
computation the amounts paid on behalf of controlled members for which it has
charged such member the exact cost and which does not meet the definition of
compensation insofar asthe common paymaster isconcerned. The numerator and
denomination of the payroll factor shall be determined in accordance with applicable
statute after elimination of the described amounts.

A subsidiary or otherwise controlled corporation which is a member of and/or
participant in acommon paymaster plan for payroll purposes, shall include inits
numerator and denominator of the payroll factor computation amounts paid to its
parent corporation or to another corporation of the controlled group as
reimbursement in whatever form and by whatever |abel for employees’
compensation as defined. The amounts paid by the subsidiary or controlled
corporation includable in the numerator and the denominator of the payroll factor
shall be determined in accordance with applicable statute.

c. SalesFactor (G.S. 105-130.4, 17 NCAC 05C.1000)

Sales Factor — Sales Madein General Business Oper ations

Subsection (a) (7) of GS. 105-130.4 definestheterm “ sales’” to mean all grossreceipts
of the taxpayer except receipts from the “casual sale” of property, receipts allocated
under subsections (c) through (h) of G.S. 105-130.4, recel pts exempt from taxation,
and the portion of receipts realized from the sale or maturity of securities or other
obligations that represents areturn of principal. Thus, for the purposes of the sales
factor, the term “sales” means generally all gross receipts derived by a taxpayer
from transactionsand activitiesin the course of itsregular trade or business operations
which produce apportionable income within the meaning of subsection (a) (1) of
GS. 105-130.4.

A “casual sale” of property means the sale of any property that was not purchased,
produced, or acquired primarily for salein the corporation’sregular trade or business.

In the case of a taxpayer whose business activity consists of manufacturing and
selling or purchasing and reselling goods or products, “sales’ includes all gross
receipts from the sales of such goods or products (or other property of akind which
would properly beincluded intheinventory of thetaxpayer if on hand at the close of
the taxable year) held by the taxpayer primarily for saleto customersin the ordinary
course of itstrade or business. Gross receipts for this purpose means gross sales,
lessreturnsand allowances, and includesall interest income, service charges, carrying
charges or time-price differential chargesincidental to such sales. Federal and state
excise taxes (including salestaxes) shall be included as part of such receiptsif such
taxes are passed on to the buyer or included as part of the selling price of the product.
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ii. SalesFactor —Sales Incidental To General Business Oper ations
Theterm“sadles’, asageneral rule, aso includesgrossrecei ptsderived by ataxpayer
from businesstransactions or activitieswhich areincidental toits principal business
activity and which are includable in apportionable income. However, substantial
amounts of gross receipts arising from an incidental or occasional sale of a fixed
asset used in connection with the taxpayer’ sregular trade or businesswill be excluded
from the sales factor since such sales constitute a“ casual sale€”’ of property and the
inclusion of such gross receipts will not fairly apportion to this State the income
derived by the taxpayer from its business activity in this State. For example, gross
receiptsfrom the sale of afactory or plant will be excluded from the salesfactor but
the gain or loss on the sale will be included in apportionable income.

Likewise, the*proceeds’ from “rollover” of working capital invested in certificates
of deposits, money market accounts, etc., on a short-term temporary basis are not
considered grossreceiptsfor salesfactor purposes. Theearningsof such investments
whether labeled as gains or interest will be the only amountsincludable in the sales
factor.

In including or excluding gross receipts, the taxpayer shall be consistent in the
treatment of such gross receipts in filing returns with this State. In the event the
taxpayer is not consistent in its reporting, it shall discloseinitsreturn to this State
the nature and extent of the inconsistency.

iii. Sales Factor — SalesMade In Other Types of BusinessActivity
Asapplied to ataxpayer engaged in business activity other than the manufacturing
and selling or purchasing and reselling of property, “ sales” includesthe grossreceipts
as defined in this subject.

If the business activity consists of providing services, such as the operation of an
advertising agency, or the performance of equipment service contracts, research
and development contracts, “ sales’ includesthe grossreceiptsfrom the performance
of such servicesincluding fees, commissions, and similar items.

In the case of cost plus fixed fee contracts, such as the operation of a government-
owned plant for a fee, gross receipts includes the entire reimbursed cost, plus the
fee.

If the business activity is the renting of real or tangible personal property, “sales’
includesthe grossreceiptsfrom therental, lease, or licensing the use of the property.

If the business activity is the sale, assignment, or licensing of intangible personal
property such aspatentsand copyrights, “ sales” includesthe grossrecei ptstherefrom.

iv. Sales Factor — Numer ator
The numerator of the sales factor will include the gross receipts from sales which
areattributableto this State, and includesall interest income, service charges, carrying
charges, or time-price differential chargesincidental to such salesregardless of the
place where the accounting records are maintained or the location of the contract or
other evidence of indebtedness.

Where ataxpayer is not taxable in another state on its apportionable income but is
taxable in another state only because of nonapportionable income, all salesshall be
attributable to this State.
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v. SalesFactor —What Salesof Tangible Personal Property Areln ThisSate
Gross receipts from the sales of tangible personal property are in this State if the
property is delivered or shipped to a purchaser within this State regardless of the
f.0.b. point or other conditions of sale.

Property shall be deemed to be delivered or shipped to a purchaser within this State
if the recipient is located in this State, even though the property is ordered from
outside this State.

Example: Thetaxpayer, with inventory in State A, sold $100,000 of its productsto
a purchaser having branch stores in several states including this State. The order
for the purchase was placed by the purchaser’s central purchasing department located
in State B. $25,000 of the purchase order was shipped directly to purchaser’sbranch
storeinthis State. The branch storeinthis Stateisthe* purchaser within this State”
with respect to $25,000 of the taxpayer’s sales.

Property is delivered or shipped to a purchaser within this State if the shipment
terminatesin this State, even though the property is subsequently transferred by the
purchaser to another state.

Example: The taxpayer makes a sale to a purchaser who maintains a central
warehouse in this State at which all merchandise purchased is received. The
purchaser reships all the goodsto its branch storesin other states for sale.

All of the taxpayer’s products shipped to the purchaser’s warehouse in this State
are property “delivered or shipped to a purchaser within this State.”

The term “purchaser within this State” shall include the ultimate recipient of the
property if the taxpayer in this State, at the designation of the purchaser, deliversto
or has the property shipped to the ultimate recipient within this State.

Example: A taxpayer in this State sold merchandise to a purchaser in State A.
Taxpayer directed the manufacturer or supplier of the merchandise in State B to
ship the merchandise to the purchaser’s customer in this State pursuant to the
purchaser’sinstructions. The sale by the taxpayer is“in this State.”

When property being shipped by a seller from the state of origin to aconsigneein
another state is diverted while en route to a purchaser in this State, the sdlesarein
this State.

Example: Thetaxpayer, aproduce grower in State A, begins shipment of perishable
produce to the purchaser’s place of businessin State B. While en route the produce
is diverted to the purchaser’s place of business in this State where the taxpayer is
subject to tax. The sale by the taxpayer is attributed to this State.

vi. Sales Factor — Sales To United States Gover nment

Gross receipts from the sales of tangible persona property to the United States
Government arein this Stateif the property is shipped to or received or accepted by
the United States Government in this State. For the purposes of this regulation,
only sales for which the United States Government makes direct payment to the
seller pursuant to the terms of its contract constitute sales to the United States
Government. Thus, asageneral rule, salesby asubcontractor to the prime contractor,
the party to the contract with the United States Government, do not constitute sales
to the United States Government.
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Vili.

Example1: Ataxpayer contractswith Genera ServicesAdminigrationto ddiver X number
of truckswhich were paid for by the United States Government. The United States
Government isthe purchaser.

Example 2. Thetaxpayer isasubcontractor to aprime contractor with the National
Aeronautics and Space Administration and contracts to build a component of a
rocket for $1,000,000. The sale of the subcontractor to the prime contractor is not
asaleto the United States Government.

When the United States Government is the purchaser of property which remainsin
the possession of the taxpayer in this State for further processing under another
contract, or for other reasons, “shipment” is deemed to be made at the time of
acceptance by the United States Government.

SalesFactor —Numerator —Other ReceiptsConstituting Apportionablelncome
GS. 105-130.4(1)(3) contains provisions for including gross receipts from other
business income transactions in the numerator of the sales factor. Under this
subsection gross receipts are attributed to this State if:

e Thereceiptsarefrom real or tangible property located in this State; or

e Thereceiptsare from intangible property and are received from sourcesin
this State; or

e Thereceipts are from services and the income producing activity that gave
rise to the receiptsis performed within this State.

The term “income producing activity” meansthe act or acts directly engaged in by
the taxpayer, or by anyone acting on the taxpayer’s behalf, in the regular course of
itstrade or business for the ultimate purpose of obtaining gains or profits.

Except for receipts from the casual sale of property, as defined above, receipts
described above from other transactions constituting apportionableincome shall be
attributed to this State as set forth below:

e Gross receipts from the sale, lease, rental or other use of real property are in
this State if the real property islocated in this State.

e Grossreceiptsfromtherental, lease, licensing the use of, or other use of tangible
property shall be assigned to this Stateif the property iswithin this State during
the entire period of rental, lease, license or other use. If the property iswithin
and without this State during such period, gross receipts attributable to this
State shall be based upon the ratio which the time the property was physically
present or was used in this State bears to the total time or use of the property
everywhere during such period.

e Gross receipts from intangible personal property shall be attributed to this
State if they are received from sources within this State.

Example1l: Royaltiesfrom trademarksare attributed to this State to the extent
theroyalties are recelved as aresult of saleswithin this State.

Example2: Royaltiesfrom patents, secret processes, or other similar intangible
property are attributed to this State to the extent the patent, secret process, or
other similar intangible property is employed in production, fabrication,
manufacturing, processing, or other similar use in this State.
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Example3: Roydtiesfrom copyrightsareattributabletothis Stateto the extent that
printing or other publication originatesinthis State.

Example 4. Dividends are attributable to this State if the payer’s commercial
domicileisin this State.

Example 5: Interest received from general obligations is attributable to this
State if the payer’s commercial domicileisin this State.

Example 6: Interest received from specific obligations is attributable to this
State if the obligation can be traced to property in this State. For example,
interest received from aloan obtained and used by the borrower to buy a piece
of real estate in North Carolinais attributable to this State. Interest received
from aloan in which real or tangible personal property located in this Stateis
used for collateral isattributableto this State. Interest received astheresult of
nonpayment or deferred payment of royalties on trademarks s attributable to
this State in the same proportion as the royalties are attributable to North
Carolina.

e Grossreceiptsfor the performance of personal servicesare attributable to this
State to the extent such services are performed in this State. 1f the servicesare
performed partly within and without this State, such receiptsshall be attributed
to this State based upon the ratio which the time spent in performing such
servicesin this State bears to the total time spent in performing such services
everywhere. Time spent in performing services includes the amount of time
expended in the performance of acontract or other obligation which givesrise
to such gross receipts. Personal service not directly connected with the
performance of the contract or other obligation, asfor example, time expended
in negotiating the contract, is excluded from the computations.

Example 1: Thetaxpayer, aroad show, gavetheatrical performancesat various
locationsin State X and in this State during theincomeyear. All grossreceipts
from performances given in this State are attributed to this State.

Example 2. The taxpayer, a public opinion survey corporation, conducted a
poll by its employeesin State X and in this State for the sum of $9,000. The
project required 600 man-hoursto obtain the basic dataand prepare the survey
report. Two hundred of the 600 man-hours were expended in this State. The
receipts attributable to this State are $3,000.

200 man-hours
600 man-hours X $9,000 = $3,000

2. Public Utilities, Excluded Corporations and Air or Water Transportation
CorporationsApportionment Factors (G.S. 105-130.4)

a. Railroad Companies
All apportionableincome of arailroad company must be apportioned to North Carolina
by multiplying theincome by afraction, the numerator of whichistherailway operating
revenue from business done within North Carolina and the denominator of whichis
the total railway operating revenue everywhere.
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b. Telephone Companies
All apportionable income of atelephone company must be apportioned to this State

by multiplying the income by a fraction. The numerator of the fraction is gross
operating revenue from local servicein North Carolinaplus gross operating revenue
from toll services performed wholly within North Carolina plus the proportion of
revenue from interstate toll services attributable to North Carolina as shown by the
records of the company plus the gross operating revenue in North Carolina from
other services less the uncollectible revenue in North Carolina. The denominator of
the fraction is the total gross operating revenue everywhere less total uncollectible
revenue.

c. Motor Carriersof Property and/or Passengers
All apportionable income of a motor carrier of property and/or passengers must be
apportioned by multiplying the income by afraction, the numerator of which isthe
number of vehicle milesin North Carolinaand the denominator of which isthetotal
number of vehicle milesof the company everywhere. Theword “vehiclemiles’ shall
mean milestraveled by vehiclesowned or operated by the company hauling property
or passengers for a charge or traveling on a scheduled route.

d. Telegraph Companies
All apportionableincome of atel egraph company must be apportioned by multiplying
theincome by afraction, the numerator of whichisthe property factor plusthe payroll
factor plus the sales factor and the denominator of which isthree.

e. Excluded Corporations, including Construction Contractors, and Other Public
Utilities
All apportionable income of an excluded corporation and all other public utilities
must be apportioned by multiplying apportionableincome by the salesfactor asdefined
in G.S. 105-130.4. “Excluded corporation” means any company engaged in business
asabuilding or construction contractor, a securities deal er, |oan company or company
which receives more than fifty percent (50%) of its ordinary gross income from
intangible property. A building or construction contractor isabusiness so classified
in the North American Industry Classification System (NAICS) published by the
Federal Office of Management and Budget.

f. Air or Water Transportation Corporations
All apportionable income of an air or water transportation corporation must be
apportioned by afraction, the numerator of which is the corporation’s revenue ton-
miles in this state and the denominator of which is the corporation’s revenue ton-
mileseverywhere. Theterm“revenueton-mile’” meansoneton of passengers, freight,
rail, or other cargo carried one mile. In making this computation, a passenger is
considered to weigh two hundred pounds.

Revenueton-milesin this State are determined for air transportation companiesfrom
the flights, landings and/or departures from locations in this State; and for water
transportation companiesfrom dockings and/or departuresfrom locationsin this State.

J. Deduction of Contributions (G.S. 105-130.9(1), (2) and (3))

1. Preliminary Satement
Subject to certain limitations, contributions or gifts made by a corporation within the
income year to qualified donees are deductible in determining net income.
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2. CharitableContribution Defined
For purposes of this section charitable contributions are defined per section 170 (c) of
the Internal Revenue Code.

3. ContributionsLimited to 5% of Net Income (G.S. 105-130.9(1))

Thededuction for contributions made to qualified organizations other than contributions
made to the State of North Carolina, a municipality in North Carolina, or any of their
ingtitutions, instrumentalities, or agencies, and to qualified educational institutions
located within North Carolina are limited to an amount not exceeding five percent
(5%) of the corporation’s net income as determined before the deductions for
contributions. State law does not permit acorporation to carryover unused contributions
to subsequent years.

4. Contributions Fully Deductible (G.S. 105-130.9(2))

Contributionsor gifts made by a corporation to the State of North Carolina, acounty in
North Carolina, a municipality in North Carolina, or any of their institutions,
instrumentalities, or agencies, and to qualified educational institutions located within
North Carolina are fully deductible in arriving at net income or loss. “Educational
institution” means only an educational institution that normally maintains a regular
faculty and curriculum and normally has a regularly organized body of students in
attendance at the place where the educational activities are carried on. This term,
however, is deemed to include the institution’s departments, schools and colleges as
well as a group of educational institutions and an organization (corporation, trust,
foundation, association or other entity) organized and operated exclusively to receive,
hold, invest and administer property and to make expendituresto or for the sole benefit
of an educational institution or group of such institutions.

Example: Corporation B deducted contributions of $100 to a North Carolina county
agency, $50 to acollege located in North Carolinaand $50 to other qualified doneesin
determining net income of $1000 before deduction of a net economic loss of $500.
The allowable contributions deduction is computed as follows:

Net income $1,000
Add: Contributions 200
Net income before net economic |oss deductions $1,200
Less. Net economic loss brought forward 500
Net income before contributions deduction $ 700

Less alowable contributions:
Other qualified donees (not to exceed 5% of $700) 35

College located in North Carolina 50
North Carolina county agency 100
$ 185
Net taxable income $ 515

5. Contributionsby CorporationsAllocating Net Income (G.S. 105-130.9(3))
A corporation which isrequired to apportion itstotal net incometo North Carolina by
using the allocation and apportionment methods in G.S. 105-130.4 must deduct from
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total netincome allocableto North Carolinathe contributionsit madeto North Carolina
donees qualified in subdivisions (1) and (2) of G.S. 105-130.9.

However, the deduction for contributions made to North Carolina donees qualified in
subdivision (1) of GS. 105-130.9 is limited to 5% of total net income allocated to
North Carolina as computed before this deduction. Furthermore, the contributions
that qualify as a direct deduction from total net income allocated to North Carolina
cannot be deducted in arriving at the corporation’s total net income subject to
apportionment.

Example: Corporation C’srecords show net income of $114,000 before the deductions
for anet economic lossand contributions. Contributionstotal $6,200 and include $200
to a North Carolina agency, $2,000 to other North Carolina donees and $4,000 to
qualified donees located outside North Carolina.

The deduction for contributions is determined as follows:

Net income before contributions and net economic loss deduction 114,000

Less: Contributions to donees outside North Carolina 4,000
Total $110,000
Less: Total nonapportionable income 10,000
Total apportionable income $100,000
Apportionable to North Carolina—35% $ 35,000
Add: Nonapportionable income directly
allocated to North Carolina 1,000
Total income allocated to North Carolina $ 36,000
Less: Allowable portion of net economic loss deduction 6,000

Total income allocated to N C before contributions to donees $ 30,000

Less: Contributions
North Carolina donees (not to exceed 5% of $30,000) $1,500

North Carolina county agency 200
$ 1700
Net taxable income $ 28,300

K. Rapid Amortization for Qualifying Facilitiesand Equipment (G.S. 105-130.10, G.S.
105-130.10A)

1. Rapid Amortization of Air or Water Pollution Abatement, Recycling and Resour ce
Recovering, Sewage and Hazar dous Wastes Facilities
A corporation may, at its option and in lieu of any regular depreciation allowance,
recover over aperiod of sixty (60) monthsits costs of any air-cleaning device; sewer or
waste treatment plant including waste lagoons; pollution abatement equipment;
recycling and resource recovering facilities; sewer service facilitiesto residential and
outlying areasbuilt by public or private utilities; and facilities built to reduce the volume
of hazardous wastes generated.
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2. Certification of FacilitiesRequired
The deduction for rapid amortization of the facilities and equipment described above
shall be allowed only upon the condition that the corporation furnish the Secretary of
Revenue a certificate from the Department of Environment and Natural Resources or
the Environmental Management Commission certifying the air cleaning and waste
treatment facilitiescomply with the Commission’srequirements. Therecycling facilities
also require a certificate from the Department of Environment and Natural Resources.

3. Rapid Amortization of Equipment Mandated by OSHA
A corporation may also at it option and in lieu of any regular depreciation allowance
recover over a period of 60 months its cost of any equipment mandated by the
Occupationa Safety and HealthAct (OSHA). “Cost” shall includethe cost of planning,
acquiring, constructing, modifying, and installing such equipment.

“Equipment mandated by OSHA” refers to any tangible personal property and other
buildingsand structural componentsof buildingsinwhich the corporation must acquire,
contract, install, or make available in order to comply with the occupational safety and
health standards adopted and promulgated by the United States Secretary of Labor or
the Commissioner of Labor of North Carolina.

L. Amortization of Bond Premiums (G.S. 105-130.5, 17 NCAC 05C.1400)

1. Preliminary Satement
If a corporation purchases abond at more than its face value, the amount of premium
paid may be amortized over thelife of thebond. However, the allowance of adeduction
against net income for amortization of the premium paid depends upon the type of
bond purchased by the corporation.

Amortization of premiums on tax-exempt bonds by a corporation is mandatory with no
deduction allowed in computing State net income.

A corporation may at its option amortize the amount of premiums paid on taxable
bonds over thelife of the bonds. If the premium isnot amortized by the corporation, it
will constitute part of the basis of the bond in determining gain or loss at maturity or
sale.

For State income tax purposes, obligations of the United States or its possessions and
obligations of the State of North Carolina or any of its subdivisions are tax-exempt.
Interest income received by a corporation on such obligationsis not taxable; however,
a corporation must include in its computation of State net income any gain or loss
realized on the disposal of such obligations.

Premiums paid on all bonds acquired prior to January 1, 1963 cannot be amortized but
constitute a part of the cost basis of the bonds in determining gain or loss when the
bonds are sold.

2. Tax-Exempt Bonds
The amount of premium paid upon the purchase of a tax-exempt bond is amortized
over thelife of thebond. Amortization for the taxableyear isaccomplished by reducing
the original cost of the bond by a portion of the premium paid, with no deduction
against net incomefor theyear. Therefore, when the bondissold or otherwise disposed
of, the basisfor determining gain or losswill alwaysbe original cost |essthe amount of
premium amortized for book purposes through the year of disposal.
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Example: A corporation pays $5,100 for a 5-year tax-exempt interest-bearing bond
having a par value of $5,000. The premium of $100 paid upon the purchase of the
bond must be amortized over the life of the bond and cannot be used as adeduction in
determining net income. Thebond issold after two yearsfor $5,100. Although interest
earned on the bond is not taxable, the corporation is required to report the sale as
follows:

Salesprice $5,100
Basis of bond sold:
Cost $5,100
Less. Premium amortized 40
$5.060
Gain $ 40

. Taxable Bonds

A portion of the premium paid upon the purchase of ataxable bond may be deductedin
the taxable year only if an adjustment is made to the basis of the bond. If ataxpayer
elects to amortize the premium, the basis for determining gain or loss will always be
original cost less the amount of premium amortized and deducted in its tax returns
through the year of disposal. Otherwise, the basis of a taxable bond for determining
gain or loss will always be the entire amount paid for the bond.

Example 1: A corporation pays $12,500 for a taxable interest-bearing bond having a
par value of $12,000. The bond maturesintenyears. Sincetheinterest from the bond
represents taxable income to the corporation, it elects to amortize the premium paid
over thelife of the bond. One-tenth of the premium, or $50, is allowable as an annual
deduction in determining net income. At the end of five yearsthe corporation sellsthe
bond for $12,375. The corporation is required to report the sale as follows:

Sales price $12,375
Basis of bond sold:
Cost $12,500
Less. Premium amortized 250
$12.250
Gain $ 125

Example 2: Inthe previousexample, if the corporation had elected not to amortize the
premium, it would be required to report the sale of bond as follows:

Sales price $12,375
Basis of bond sold:

Cost $12,500
Loss ($ 125)
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4.

Definition of Bond

The term “bond” means any bond, debenture, note, or certificate or other evidence of
indebtedness issued by any corporation and bearing interest and includes any like
obligation issued by any government or political subdivision thereof.

M. Net Economic Loss Carry-Over (G.S. 105-130.8)

1.

Preliminary Statement

In order that some measure of relief may be granted to corporationswhich haveincurred
economic misfortune or which are otherwise materially affected by strict adherenceto
the annual accounting rulein determining taxableincome, the statute providesfor the
carrying forward of anet economiclossfor aperiod of fifteen (15) years. A net economic
loss carried forward from any year shal first be applied to, or offset by, any income
taxable or nontaxabl e of the next succeeding year before any portion of thelossmay be
carried forward to a succeeding year.

Note: Thefifteen-year carryforward period appliesonly to lossesincurred intax years
beginning on or after January 1, 1993. Lossesincurred in tax years beginning before
January 1, 1993 could be carried forward for only five years.

Differences Between North Carolina and Federal Provisions
The loss deduction allowed for North Carolina income tax purposes differs from the
loss deduction permitted for Federal income tax purposes in two principal ways:

e For North Carolina tax purposes, the loss must be a net economic loss rather
than a net operating loss.

e For North Carolinatax purposes, aloss can only be carried forward, whereas
under the Federal law aloss may also be carried back to years preceding theloss
year.

Definition of Net Economic L oss

A net economic loss is the amount by which allowable deductions, other than prior
years losses, exceed income from all sources in the year including any income not
taxable. Dayco Corporation v. Clayton, Commissioner of Revenue (1967), 269 N.C.
490,153 S.E. 2nd 28.

Income Not Taxable

Income not taxable includes any income item that has been deducted in computing
State net income under G.S. 105-130.5, any nonbusi nessincomethat has been allocated
directly to another state under G.S. 105-130.4, and any other income that isnot taxable
under State law. (See Dayco Corporation v. Clayton.) The amount of theincomeitem
considered income not taxablefor corporateincometax is determined after subtracting
related expenses for which a deduction was allowed for corporate income tax.

Procedurefor Deducting a Net Economic L oss

A net economiclossiscarried forward from the loss year and deducted from incomein
the next succeeding year. However, any such loss carried forward must be reduced or
offset by any income not taxable received in the succeeding year in determining the
amount of net economic loss deduction in such succeeding year. Any unused portion
of anet economic loss remaining may be carried forward to the next succeeding year.
(See Dayco Corporation v. Clayton)
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6. CorporationsAllocating Their Net Income (17 NCAC 05C.1506)
A corporation required to allocate and apportion its net income or net loss under G.S.
105-130.4 may carry forward only aportion of itsnet economic loss. After therequired
adjustments for income not taxable in the next succeeding year have been made, the
allocable portion of such determined net economic loss deduction is deducted from
thetotal amount of incomeallocated to this State. For example, acorporation allocating
50% of its net income or lossto North Carolinain aparticular year inwhich it sustains
atotal net economic loss of $1,000 may carry forward only $500 to a subsequent year.

Where the allocating corporation earns nonapportionable income subject to direct
allocation outside North Carolinain ayear succeeding the loss-year, the portion of the
directly allocated income used to offset the loss brought forward is determined by
applying to such income the all ocation percentage applicable to the succeeding year.

7. Corporation Sustaining L oss Entitled to Deduction (17 NCAC 05C.1507)

In the case of amerger of aloss corporation and aprofit corporation, pre-merger |osses
may be offset against post-merger profitsonly to the extent that the group of assetsthat
was previously operated at alossis operated at a profit after the merger. Accounting
records must show clearly the income and expenses attributable to such groups of
assets. See Good Will Distributors (Northern) Inc. v. Currie, Commissioner of Revenue
(1959) 251 N.C. 120, 110 S. E. 2" 880; Holly Farms Poultry Industries, Inc. v. Clayton,
Commissioner of Revenue (1970) 9 N.C. App. 345, 176 S.E. 2™ 367; Fieldcrest Mills,
Inc. v. Cable, (1976), 290 N.C. 504, 135 S.E. 2™ 205.

8. Examples
The following examples show the proper method of computing net economic losses
and the correct procedure for carrying them forward as deductions.

Example 1: Corporation X, aNorth Carolina corporation, conducts its entire business
in this State. The corporation had a net loss of ($10,000) in 2004 and net income of
$20,000 in 2005. In each year, the corporation received $500 from U.S. government
obligations and $500 from State of North Carolinabonds. Interest on North Carolina
bonds and interest on U.S. obligations were deducted in computing State net income
and net |oss.

Deter mination of Net Economic L oss

Net loss for 2004 ($10,000)
Reduced by income not taxable:
U. S. Government interest $500
N.C. bond interest 500
1,000
Net economic loss for 2004 ($ 9,000)
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Computation of Net Economic L ossDeduction

Net loss brought forward from 2004 ($ 9,000)
Reduced by income not taxable received in 2005:
U. S. Government interest $500
N.C. bond interest _500
1,000
Net economic loss deduction in 2005 ($ 8,000)

Computation of 2005 Net Taxable Income

Net income for 2005 $20,000
Less. Net economic loss deduction (from above) (_8.000)
Net taxable income $12,000

Example 2: CorporationY isaNorth Carolinacorporation engaged in the business of
manufacturing and selling chemicalsand related products within and without this State.
Its business is directed or managed from its North Carolina offices; therefore its
commercial domicileisin this State. The corporation had a net loss of ($22,500) in
2004 and net income of $21,500 in 2005.

The arithmetical average of the apportionment factors of property, payroll and sales
was 60% in 2004 and 70% in 2005.

The corporation received nontaxable interest of $800 in 2004 and $600 in 2005 on
U.S. government bonds.

In determining net loss and net incomein the above years, the corporation included the
following income and deduction items:

a. Contributions of $1,000 to North Carolina donees were deducted in each year.
Included in this deduction for each year were fully deductible contributions of
$500 to qualified educational institutionsin North Carolina.

b. Nonapportionable rental income, less related expenses, of $2,000 was received
in each year on abuilding located outside North Carolina. (Note: Sincethe rental
income was received on nonapportionablereal property, itisallocated directly to
the state in which the property was located.)

c. A gainof $500 in 2004 and aloss of ($500) in 2005 were realized on the sale of
U.S. government bonds. (Note: Sincethe commercial domicile of CorporationY
isin North Carolina, such nonapportionable gains or losses on intangible property
are allocated directly to this State.)

d. Nonapportionable dividend income of $1,000 (net nonapportionable dividend
income) was received in each year. (Note: Since the commercial domicile of
Corporation Y isin North Carolina, such net nonapportionable dividend income
isallocated directly to this State.)

53



Computation of Net Economic L oss

Net loss for 2004 ($22,500)
Add: Contributions 1,000
Total ($21,500)
Less total nonapportionable income:
Net rental income $2,000
Gain on bonds sold 500
Net nonapportionable dividends 1,000
$ 3,500
Total apportionable income (loss) ($25,000)
Apportionable to North Carolina— 60% ($15,000)
Add nonapportionable income allocated directly to N C:
Gain on bonds sold $ 500
Net nonapportionable dividends 1,000
$_1,500
Total ($13,500)
Less: Contributions to educational
institutions located in N. C $ 500
Total ($24,000)

Less income not taxable in North Carolina:
U.S. Government interest (60% of $800) $ 480

Net rental income (60% of $2,000) 1,200
$ 1,680
Net economic loss for 2004 ($12,320)

Computation of Net Economic L oss Deduction
Net economic loss brought forward from 2004 ($12,320)

Reduced by nontaxable income received in 2005:
U.S. Government interest (70% of $600) $ 420

Net rental income (70% of $2,000) 1,400
$ 1.820
Net economic loss deduction in 2005 ($10,500)
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Computation of 2005 Net Taxable Income

Net income for 2005 $21,500
Add: Contributions 1,000
Total $22,500
Less total nonapportionable income:
Net rental income $2,000
L oss on bonds sold ( 500)
Net nonapportionable dividends 1,000
$ 2,500
Total apportionable income $20,000
Apportionable to North Carolina— 70% $14,000
Add nonapportionable income allocated directly to N. C.:
Loss on bonds sold ($ 500)
Net nonapportionable dividends 1,000
$ 500
Total alocated to North Carolina $14,500
Less: Net economic loss deduction from above (110,500)
Total $ 4,000

Less contributions to North Carolina donees:
Amount subject to 5% limitation (5% of $4,000) $ 200

Amount given to N. C. educationa institution 500
$ 700
Net taxable income in 2005 $ 3,300

Example 3: Corporation Z, aDelaware corporation domesticated in North Carolina, is
engaged in the business of manufacturing machinery within and without this State. Its
commercial domicileisin New York. The corporation had a net loss of ($52,500) in

2004 and net income of $91,100 in 2005.

The arithmetical average of the apportionment factors of property, payrolls and sales

was 20% in 2004 and 25% in 2005.

Listed below are income and deduction items included in the computation of net loss

and net income.

In each year, contributions of $1,000 to donees outside North Carolina were
deducted. In 2005 contributions of $200 to North Carolina donees were aso

deducted.
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b. Alossof ($500) wasredlizedin each year onthesaleof corporate bondsacquired and
held asaninvestment. (Note: Sincethelosseswere nonapportionablelossesthey are
not included in apportionableincome.)

c. Nonapportionableinterest of $2,000 wasreceived in each year on bonds acquired
and held asaninvestment. (Note: Sincethisinterest isnonappportionableincome,
it is not included in apportionable income.)

d. Nonapportionable dividends of $10,000 (net nonapportionabl e dividend income)
were received in each year from Corporation A. (Note: Although Corporation Z
included the $10,000 in gross income, these dividends are nonapportionable
income and as such are not included in apportionable income.)

Computation of Net Economic L oss

Net loss for 2004 ($52,000)
Add: Contributions 1,000
Total ($51,500)
Less total nonapportionable income:
Loss on bonds sold ($ 500)
Interest 2000
Net nonappportionable dividends 10.000
$11,500
Total apportionable income (loss) ($63,000)
Apportionable to North Carolina— 20% ($12,600)
Reduced by income not taxable:
Interest (20% of $2,000) $ 400
Net dividends (20% of $10,000) 2,000
$2,400
Net economic loss for 2004 ($10,200)
Computation of Net Economic L oss Deduction
Net economic loss brought forward from 2004 ($10,200)
Reduced by nontaxable income received in 2005:
Nonapportionable interest (25% of $2,000) $ 500
Net nonapportionable dividends (25% of $10,000) 2,500
$ 3,000
Net economic loss for 2005 ($ 7,200)
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Computation of 2005 Net Taxablelncome

Net income for 2005 $91,100
Add: Contributions to doneeslocatedin N C 200
Totd $91,300
Less total nonapportionable income:

Loss on bonds sold ($ 500)

Interest 2,000

Net nonapportionable dividends 10,000

$11,500

Total apportionable income $79,800
Apportionable to North Carolina— 25% $19,950
Less: Net economic loss deduction from above (__7.200)
Total alocated to North Carolina $12,750
Less: Contributions to donees located in North Carolina 200
Net taxable income for 2005 $12,550

N. TransactionsBetween Affiliated Cor porationsand Consolidated Returns(G.S. 105-
130.5(a)(9), G.S. 105-130.6)

1. Preliminary Satement
The law provides certain limitations and restrictions on deductions for payments or
charges madein connection with transactions between aparent, subsidiary and affiliated
corporation. The purpose of these provisions is to prevent a parent, subsidiary or
affiliated corporation from reporting a distorted net income to North Carolina by
siphoning off itsincome properly attributable to its operationsin North Carolinato an
out-of -state parent, subsidiary or affiliated corporation.

2. Deductionsfor Paymentsand Charges Must Be Commensurate with Goods and
Services Received
In arriving at its state net income, ataxpayer corporation which is a parent, subsidiary
or affiliate of another corporation or group of corporations is required to limit any
deductionsfor paymentsto, or chargesby, its parent, subsidiary or affiliated corporation
to amounts which are reasonable in relation to the goods or servicesreceived therefor.

3. Consolidated Returns
Under Statelaw, acorporationisnot permitted to file aconsolidated incometax return.
However, in certain cases, the law does give the Secretary of Revenue authority to
require the filing of a consolidated return.

If the Secretary finds that the net income reported by a parent, subsidiary or affiliated
corporation does not represent the true earnings of such corporation on its business
carried oninthis State, the Secretary may requirethat such corporation fileaconsolidated
return covering the entire operations of the parent and all subsidiary and affiliated
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corporationswhich had transactionswith the corporation required tofileareturninthisstate.
The Secretary shall then determinethetrueamount of net income earned by thetaxpayer in
thisState.

The combined net income of the parent and all subsidiary and affiliated corporations
which had transactions with the corporation required to file areturn in this state shall
be apportioned to North Carolina by use of the applicable apportionment formula
required to be used by the taxpayer under G.S. 105-130.4. In such casesthere shall be
included in the apportionment formulathe property, payrollsand sales of al corporations
for which the consolidated return is made.

If the Secretary findsthat the determination of the net income of aparent, subsidiary or
affiliated corporation under aconsolidated return will produce agreater or lesser figure
than the amount of income actually earned in the State, the Secretary may readjust the
determination by reasonable methods of computation to makeit conform to the amount
of income earned in North Carolina. If the corporation disagrees with the Secretary’s
determination, it may, within 30 days after notice of such determination, submit its
objections and an aternative method of determination. The Secretary will consider
the alternative method proposed in arriving at a conclusive determination.

. Subsidiary and Affiliated Corporations Required to Furnish Information
Requested by Secretary

The law provides that a parent, subsidiary or affiliated corporation shall report, inits
incometax return or otherwise, any information the Secretary “ may reasonably require
for the determination of the net income taxable under thisdivision.” Failureto furnish
such information within thirty days after demand subjects the corporation to a penalty
of $100 for each day’s omission in addition to the penalty provided under GS. 105-
230.

. Definitions of Subsidiary Corporation, Parent Corporation, and Affiliated
Corporation

For the purpose of the provisions of GS. 105-130.6, a “subsidiary corporation” is a
corporation that is controlled either directly or indirectly by another corporation by
stock ownership, interlocking directors, or by any other means whatsoever exercised
by the same or associated financial interests, whether such control isdirect or through
oneor more subsidiary, affiliated or controlled corporations. A “parent corporation” is
a corporation that by any of the foregoing means controls another corporation. An
“affiliated corporation” is a member of a group of corporations which are controlled
directly or indirectly by the same parent corporation or by the same or associated
financia interest by stock ownership, interlocking directors, or by any other means
whatsoever, regardless of whether such control is through one or more subsidiary,
affiliated, or controlled corporations.

. Transactions Between Affiliated Corporations Closely Examined by the
Department

When examining and auditing corporate incometax returns, the Department’ sauditors
give special attention to income and expense items resulting from transactions between
affiliated corporationsin order to determine whether the taxpayers have complied with
the provisions of G.S. 105-130.6 in reporting their net income.
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O. Partnership and the Corporate Partner (17 NCAC 05C.1700)

1. Reporting Partnership Net Income
A corporation that is a member of a partnership or joint venture doing business in
North Carolina is subject to North Carolina income tax and is required to include in
thetotal netincome subject to apportionment and allocation its share of the partnership’s
net income or net |oss to the same extent required for Federal income tax purposes.

2. Apportionable Income or Nonapportionable Income

Whether a corporate partner’s share of the partnership’s net income is classified as
apportionable income or nonapportionable income depends upon the facts in each
case. Ingenerd, all income from transactions and activities that are dependent upon
or contribute to the operations of ataxpayer is apportionable. Income from unrelated
business activitiesthat make up adiscrete business enterpriseis* nonbusinessincome.”
When classified as apportionableincome, the corporate partner’ s apportionment factors
shall include its proportionate share of the partnership’s property, payrolls, and sales.
If such income is classified as nonapportionable income, it shall be included in the
corporate partner’s net taxable income and allocated in accordance with the allocation
provisions of GS. 105-130.4.

P. Filing of Returns and Payment of Taxes

1. Timeand Placefor Filing
General business corporation franchise and incometax returns are due on the 15th day
of the third month following the close of theincome year and arefiled on acombination
return form. A short period return required as a result of a corporation becoming a
member of a consolidated group for federal purposes may be filed on the due date of
the federal short period return. However, interest is due beginning seventy-five (75)
daysfollowing the last day of the short period.

Anincomeyear ending on any day other than the last day of the month shall be deemed
to end onthelast day of the calendar month ending nearest to thelast day of ataxpayer’s
actual income year.

Returns of agricultural cooperatives are due on or before the 15th day of the ninth
month following the close of the income year.

Tax-exempt organizationsdescribed in G.S. 105-130.11(a)(1) and (a)(3) through (a)(8)
which are required to file areturn under G.S. 105-130.11(b) shall file a calendar year
return on or before May 15 of the following year and afiscal year return on or before
the 15" day of the fifth month following the close of the fiscal year.

Returns should be filed with the North Carolina Department of Revenue, P.O. Box
25000, Raleigh, North Carolina 27640-0500, or at one of the Department’slocal branch
offices located in principal citiesthroughout the State.

2. Extension of Filing Date
Prior to the date set by statutefor filing acorporation’sfranchise and incometax return,
acorporation may apply for an extension of time for filing itsreturn.
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For additiond detailed information concerning therrequirementsfor obtaining an extenson of
timefor filing acorporate franchise and incometax return, see Subject, “ Extension of Time
for Fling Return.”

. Payment of Taxes

Except asto the extent incometax isrequired to be paid through estimated tax payments,
the full amount of franchise and income taxes is payable as of the filing date.
Remittances should be made payable to the N. C. Department of Revenue.

Interest and Penalties (17 NCAC 05C.2003)

Interest accrues at the rate established pursuant to G.S. 105-241.1 (i) on any tax paid
after the date set by statute for filing the return. The statutory due date for filing a
corporation franchise and income tax return is on or before the fifteenth day of the
third month following the close of the corporation’s income year. A failure to pay
penalty of five percent (5%) of the total taxes due is incurred each month areturnis
delinguent with the minimum penalty being five dollars ($5) and the maximum penalty
being twenty-five percent (25%). In addition the corporation issubject to thefailureto
pay by the due date penalty of ten per cent (10%).

Income Tax Refundsto Wildlife Fund

A corporation entitled to arefund of income taxes paid may elect to contribute all or
any part of such refund to the Wildlife Fund for the support of wildlife management
and protection programs administered by the Wildlife Resources Commission.

. Overpayment Credited To Next Year’'s Tax

A corporation may elect to have an income tax refund applied to estimated income tax
for the following year. A return reflecting an election to apply arefund to estimated
income tax for the following year must be filed by the last alowable date for making
estimated tax payments for that year for the election to be valid.

If a corporation makes a valid election, the corporation may not revoke the election
after the return on which the election is made has been filed.

. Protective Refund Claim

A taxpayer can file a protective refund claim to protect his’her right to a potential
refund of corporate income or franchise tax based on a contingent event for ataxable
period for which the statute of limitations is about to expire. A protective claim is
usually based on contingencies such as pending litigation or an ongoing tax audit in
another state.

The Department of Revenue will accept a protective claim for refund if

o itisfiled beforethe expiration of the statutory refund claim period;
e itidentifies and describes the contingencies affecting the claim;

e itissufficiently clear and definite to alert the Department of Revenue asto the
essential nature of the claim; and

e itidentifiesthetax scheduleand the specific year for which the protective claim
isfiled.

Thereisno special formfor filing aprotective claim. The Department of Revenuewill
accept any written submission if it meets all the required elements. Upon conclusion
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of thecontingency, ataxpayer may findizetheclaimfor refund by filing an amended return
for thetax year at issue.

It is not necessary for a taxpayer to file a protective refund claim for a year under
examination by the Internal Revenue Service since, under North Carolinalaw, ataxpayer
has two years after being notified of the federal changes to file an amended return to
report the changes.

Q. Extension of Timefor Filing Return (G.S. 105-263)

1. Application For Extension (17 NCAC 05C.2004)
An extension of time to file the franchise and income tax return may be granted for
seven (7) months providing an extension application istimely filed.

2. Formtobe Used
Form CD-419 isthe application for extension form that must befiled before an extension
of timetofilethereturn can begranted. The original should befiled with the corporate
income and franchise tax division on or before the fifteenth day of the third month
following the close of the income year.

3. Payment Due

Payment of franchise and income tax due is not required with the extension. An
extension of time may be granted even if the request for extension is not accompanied
by a payment of the taxes due. However, the extension of time for filing a franchise
tax return or an income tax return does not extend the time for paying thetax due. The
penalty of ten percent (10%) for failure to pay the tax under G.S. 105-236 will be
applied to any tax not paid by the original duedate. Inaddition, interest at the statutory
rate established under G.S. 105-241.1(i) is accrued from the original due date to the
date the tax is paid.

R. Dissolutionsand Withdrawals (Articles14 and 15 of G.S. Chapter 55, G.S. 105-127)
1. Dissolutions (17 NCAC 05C.2101)

a. Voluntary Dissolution
A corporation is dissolved immediately upon the effective date of filing the articles
of dissolution with the Secretary of State. Although atax clearance is no longer a
part of the Secretary of State’'s voluntary dissolution process, thisin no way relieves
the corporation of itsliability to file all tax reports and returns due and pay all taxes
duethe Department of Revenue. The Department will continueto notify acorporation
of any unfulfilled tax requirements.

After the end of the year in which dissolution occurs, a dissolved corporation is not
subject to theannual franchisetax unlessthe corporation engagesin business activities
not appropriate to winding up and liquidating its business and affairs.

b. Administrative Dissolution
The Secretary of State may administratively dissolve corporations for various non-
compliance reasons. Once this dissolution occurs, the corporation may apply to the
Secretary of Statefor reinstatement. The administrative dissolutionin no way relieves
the corporation of itsliability to file all reports and returns due and pay all taxes due
the Department.
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2. Withdrawals
Before aforeign corporation is permitted to withdraw its certificate of authority to do
businessin North Carolina, it must file all tax reports and returns due and pay all taxes
due. The same general procedure of notifying a corporation that is dissolving of any
unfulfilled tax requirements will also be followed for corporations withdrawing from
North Carolina

Note: A corporation that isdissolving or withdrawing isrequired to file an income tax
return for the current year within seventy-five days after the close of businessin this
State. In this final return, the corporation must include in income any unrealized,
deferred or unreported profit from installment sales and pay the tax due with such
return.

S. Suspensions and Reinstatements

1. Suspension of Corporate Charter (G.S. 105-230)

A corporation that failstofile any report or return or to pay any tax or feeasacorporation
incorporated under the laws of this State, or as aforeign corporation domesticated in
or doing business in this State shall be certified for suspension 90 days after the time
prescribed for filing such return, report or payment. The Secretary of Revenue shall
certify such facts to the Secretary of State who in turn shall suspend the articles of
incorporation of the corporation. All the powersand privileges of the corporation will
cease upon the suspension. Corporate powers exercised after the suspension of the
articles of incorporation or the certificate of authority will subject the corporation to
penalty.

2. Reinstatement of Corporate Charter (17 NCAC 05C.2600)
A domestic corporation (incorporated in North Carolina) certified for suspension of its
Corporate Charter to the Secretary of State’s office with an effective “ suspended” date
on or after July 2, 1985 may be reinstated without regard to the elapsed suspension
period provided all returns are filed with remittance of the tax, interest and penalty
due, plusthe reinstatement fee of twenty-five dollars ($25.00).

A foreign corporation (incorporated outside North Carolina) certified for suspension
of its Certificate of Authority to the Secretary of State’s office may bereinstated without
regard to the elapsed suspension period provided all returns for years since securing
the Certificate and/or since commencing businessin this State arefiled with remittance
of tax, interest and penalty due, plusthereinstatement fee of twenty-five dollars ($25.00).

T. Exempt Corporations (G.S. 105-125, G.S. 105-130.11, G.S. 105-130.12)

1. Preliminary Satement
Sometypesof corporationsare fully exempt from income and franchisetaxes, whereas
othersare conditionally or partially exempt, subject to the conditions set out in Item 3
of this section.

2. Corporations Fully Exempt
These corporations qualify for the full income tax exemption:

e Insurance companies subject to the tax on gross premiums are exempt from
income tax.
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o Telephone membership corporations organized under Chapter 117 of the Generdl
Statutes of North Carolina are exempt from income tax. Electric membership
corporations are also exempt for income taxes.

3. Corporations Conditionally or Partially Exempt
The following organizations and any organization exempt from Federal Income Tax
under the Code are exempt from both franchise tax and corporation incometax if they
are not organized for profit and if no profit inures to the benefit of any member,
shareholder or other individual:

a. Fraternal societies, orders or associations. To qualify for income tax exemption,
the organization must (a) operate under the lodge system or for the exclusive
benefit of members of afraternity that is operating under the lodge system; and
(b) providelife, sick, accident or other benefitsto the membersor their dependents.

b. Corporations organized or trusts created for religious, charitable, scientific or
educational purposes, including cemetery corporations and organizationsfor the
prevention of cruelty to children and animals.

. Business leagues, chambers of commerce, merchants associations and boards of
trade.

d. Civic leagues or organizations operated exclusively for the promotion of civic
welfare.

e. Clubsorganized and operated exclusively for pleasure, recreation and other non-
profit purposes.

f. Mutua hail, cyclone and fire insurance companies, mutual ditch, irrigation,
canning and breeding associations; mutual or cooperative telephone companies;
and like organizationsof apurely local character which derivetheir entireincome
from assessments, dues or fees collected from members for the sole purpose of
meeting expenses.

g. Farmers marketing associations operating as sal es agents to market the products
of membersor other farmers, and to return to them the proceeds, | essthe necessary
selling expenses, on the basis of the quantity of product furnished by them.

h. Pension, profit-sharing, stock bonus and annuity trusts established by employers
for the purpose of distributing both the principal and income thereof exclusively
to eligible employees or the beneficiaries of such employees. There must be no
discrimination in favor of any particular employee. The interest of individual
employees must be irrevocable and nonforfeitable to the extent of contributions
by such employees. Exemption of atrust under the Federal income tax law isa
primafacie basisfor granting exemption from North Carolinafranchise andincome
taxation.

i.  Condominium associations, homeowner associations or cooperative housing
corporations not organized for profit.

j. Cooperative or mutual associations formed under Section 54-124 of the General
Statutes to conduct agricultural business on the mutual plan, and marketing
associations formed under Section 54-129 of the General Statutesare required to
file an annual income tax return on Form CD-418 and to pay tax on any net
income not refunded on a patronage basis on or before the 15" day of the ninth

O
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month after closeof theincomeyear. They area so required to furnishwith thisreturn
the names and addresses of all persons paid apatronage refund of $10.00 or more,
and theamount of therefund paid to each.

4. Organizations Exempt from Federal Income Tax but not Covered by a Specific
Section of the N. C. Statutes
The non-profit organizations and cooperative and mutual associationslisted above are
not exempt from tax on income received in excess of $1,000 annually from business
activities not substantially related to the functions for which the organizations or
associations were formed. However, they are fully exempt from tax on the following
income unless such income is classified as unrelated business taxable income under
the Code: Interest, royalties, dividends and rentals; income from a business operated
without cost to the organization; income from the sale of merchandise donated to the
organization; income from a business conducted by areligious, charitable, scientific,
or educational organization for the convenience of its members; income derived from
research performed by acollege, university or hospital, or performed for agovernmenta
unit or agency, or performed by aresearch organization primarily for the benefit of the
public, unless such income is deemed to be related income by the IRS.

Homeowner associations are taxed on gross income (excluding membership income),
lessallowable deductions. The $1,000 specific deduction doesnot apply to homeowner
associations.

5. Regulated Investment Companiesand Real Estate Investment Trusts
These are organizations or trusts which qualify under the United States Code as a
“regulated investment company” or a*“real estateinvestment trust” and filean election
to be treated as such with the Revenue Department.

They are exempt from income tax only on that part of their net income which is
distributed or declared for distribution to shareholders during the income year or by
the time required by law for the filing of the return for the income year including the
period of any extension of time granted for filing such return.

6. Real Estate Mortgage Investment Conduits (REMIC)
Organizations which qualify under the Code as Real Estate Mortgage Investments
Conduits (REMIC) are exempt from franchise tax, and are also exempt from income
tax to the extent the REMIC is exempt from income tax under the Code.

7. Limited Liability Company (LLC)
The “North Carolina Limited Liability Company Act” (Chapter 57C of the North
Carolina General Statutes) permits the organization and operation of limited liability
companies (LLC). An LLC is a business entity that combines the S corporation
characteristic of limited liability with the flow-through features of a partnership.

North Carolina recognizes the Internal Revenue Service “check the box” regulations
for LLC's. However, thisappliesonly toincometax. Under thefederal regulations, a
domestic LLC that is not mandatorily classified nor elects to be classified as a
corporation is classified by default as a partnership if it hastwo or more members. A
domestic single-member LL C that isnot mandatorily classified nor electsto be classified
asacorporation is disregarded as an entity separate from its single owner.
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If the only member of adomestic LLC that isdisregarded as an entity separate fromits
single owner is a corporation, the LLC income and expenses are reported on the
corporation’s return, usually Form 1120 or Form 1120S.

If the only member of the LLC that is disregarded as an entity separate fromitssingle
owner is an individual, the activities of the LLC are treated in the same manner as
those of a sole proprietorship of the owner.

Each corporate member of an LLC doing business in North Carolina has nexus in
North Carolina, however, not every corporate member isrequired tofile North Carolina
corporate income and franchise tax returns. The determining factors arethe LLC's
entity classification and each corporate member’s other activitiesin this State.

If an LLC istreated as a partnership for federal income tax purposes, each corporate
member isrequired to file acorporate income and franchise tax return eveniif thereare
no other activities in the State since the LLC's income, assets, and activities flow
through to the members of the LLC. Thetreatment of a corporate member of anLLC
that is treated as a partnership is identical to the treatment of a corporation that is a
partner in a partnership.

If the LLC is treated as a corporation for federa tax purposes and each corporate
member’s only connection to North Carolinaisits ownership interest inthe LLC, the
corporate member(s) is not required to file a North Carolina corporate income and
franchise tax return even though the corporate member(s) has nexusin North Carolina
asaresult of itsmembership inthe LLC. The corporate member(s) is not required to
file in this circumstance because the LLC reports its North Carolina income at the
entity level and the apportionment attributes of the LLC do not flow through to the
corporate member(s) as is the case when the LLC is disregarded or is treated as a
partnership.

If the LLC is treated as a corporation for federa tax purposes and each corporate
member has activities in this State, in addition to its ownership interest in the LLC,
that make the corporate member subject to the franchise tax, the corporate member(s)
isrequired to file a corporate income and franchise tax return.

An LLC is subject to the same provisions that apply to corporations relating to
suspension of charter, penaltiesfor operating with asuspended charter and reinstatement
rights after suspension of charter.

Proof of Exemption

A corporation is not exempt from tax merely becauseit is not organized and operated
for profit. Nor doesthefact that it isformed under Chapter 55A of the General Statutes
(the “Non-Profit Corporation Act”) automatically entitle a corporation to exemption.

Every corporation claiming exemption as a non-profit organization or as cooperative
or mutual association must furnish the Secretary of Revenue a copy of itsArticles of
Incorporation and bylaws, and any other document or information, such as a trust
agreement, which may be requested. After reviewing the evidence submitted, the
Secretary will notify the corporation whether or not it qualifies for exemption.
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Theprincipd factorswhich areconsidered in determining taxable status arethe corporation’s
character; itspurposes, theactivitiesinwhichit will engage; the sourcesand dispogition of its
income; whether any of itsnetincomemay inureto any privateindividud; and what digposition
will be made of itsassetsin the event of dissolution.

It is the policy of the Revenue Department, except when the nonprofit nature and
intent of the corporation is otherwise clearly indicated, to require that the Articles of
Incorporation or bylaws of the corporation contain aspecific stipulation that no part of
its net income shall inure to the benefit of any private member, shareholder or other
individual, either during the existence of the corporation or in the event of itsdissol ution.

9. Noatification of Change In Purposesor Operations
If any change is made in its purposes or method of operation that affects its taxable
status, an exempt corporation should promptly notify the Revenue Department of such
change.

U. Reporting Federal Changes (G.S. 105-130.20, G.S. 105-241.1)

1. Requirement for Reporting Changes
If the amount of taxable income of any corporation subject to tax in this State, as
reported or reportable to the United States Treasury Department, is changed by the
U.S. Government, such corporation must fileareturn under oath reflecting such change
within two years after receipt of the Federal report.

2. Assessmentsor Refunds
When a corporation files an amended return reflecting a federal determination, an
assessment of tax must be proposed within one year after the return isfiled or within
three years of when the original return wasfiled or due to be filed, whichever islater.

When the amended return reflecting afederal determination resultsin an overpayment
of tax, the period in which arefund must be demanded or discovered is one year after
the return reflecting the federal determination isfiled or three years after the original
return was filed or due to be filed, whichever islater.

If thereisafedera determination and the taxpayer does not file the required return to
report the federal changes, an assessment of tax must be proposed within three years
from the date of the receipt by the Department of Revenue of thefinal report of federal
determination from the U.S, government.

If the corporation failsto file an amended return reflecting afederal determination, or
no final report isreceived from the Internal Revenue Service, no statute of limitations
shall apply. In such case, the corporation shall be subject to all penalties provided in
G.S. 105-236 and shall forfet itsright to any refund due because of thefederal changes.

3. Extent of Changes That May Be Made
When the Department of Revenue receives an amended return or report reflecting
changes made in the net income of a corporation, the Secretary may assess tax or
additional tax based on federal changes and may also make any other adjustments
based on any facts or evidence brought to his attention or shall otherwise acquire,
whether or not such facts or evidence were considered by the federal government.
Thisisthe case regardless of whether or not an adjustment has been made previously
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for thetaxableyear affected by thefederal changes. Franchisereturnsasfiled or asamended
for reasons other than asettled federal Revenue Agent Report are not affected by changes
made by the IRSto federal taxableincome.

4. Fraud Provisionson Federal Changes

When there is afedera adjustment made in a corporation’s income tax return and a
fraud penalty is assessed by the federal government, the State may open the year for
adjustments on the basis of either fraud or the federal assessment. The penalty for
fraud isfifty percent (50%) of thetotal deficiency. In such case and if the corporation
has not filed a State return, the fraud penalty and delinquency penalty of five percent
(5%) per month (25% maximum —$5.00 minimum) may be assessed. Thefact that no
return has been filed, either federal or state, does not prevent the State from opening
the taxable year on the basis of federal changes.

V. DomesticInternational SalesCor poration (G.S. 105-130.3, G.S. 105-130.4, G.S. 105-
130.6, G.S. 105-130.7, G.S. 105-262)

1. Doing BusinessActivitiesof DISC (17 NCAC 05C.2400)

Every Domestic International Sales Corporation (DISC) doing business in this State
shall be subject to income tax in this State. A DISC shall be considered to be doing
businessin this State if the business activities of the DISC are principally conducted,
managed or directed in or from this State. If a DISC transacts substantial business
with asupplier, other than its parent company, whose business activities are primarily
conducted, managed or directed in or from this State, the DISC shall be considered to
be doing businessin this State. The entire business of a DISC doing businessin this
State shall be deemed to have been transacted or conducted within this State if such
DISC is not subject to atax measured by net income in another state or would not be
subject to atax measured by net income in any other state if such other state had atax
measured by net income. That a DISC is incorporated in another state shall not of
itself show that it is subject to atax measured by net income in such other state.

2. Determination of DISC Net |ncome
The net income of a DISC shall be determined in accordance with the Revenue Laws
of this State.

3. Apportionment of DISC Net Income

The net income of a DISC subject to a tax measured by net income both within and
without this State shall be apportioned to this State by use of the applicable
apportionment formulaset out in G.S. 105-130.4. Theratio determined thereunder for
apportioning the net income of the DISC shall be computed by including the property,
payrollsand sales of the parent corporation in the respectivefactors of the DISC. Where
the DISC conducts substantial business with a supplier(s) other than its parent, the
property, payrollsand sales of the supplier(s) may beincluded in the respective factors
of the DISC to the extent prescribed by the Secretary of Revenue. The property, payrolls
and sales of the parent corporation or other supplier(s) included in the factors of the
DISC shall be for the period ending with or within the income year of the DISC.
Further, the Secretary of Revenue may prescribe such other method or methods as may
be deemed necessary to attribute to this State a fair and reasonable profit that would
normally arise from the operation of such businesses conducted on atrue arms-length
basis.
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W. SCorporations(G.S. 105-131)

1.

Corporations Required to File

Every corporation required to file afranchise and incometax return in North Carolina
which hasavalid “ Selection” in effect under the Internal Revenue Code Section 1362,
must file aNorth Carolina S corporation return. The filing status is mandatory.

Formsto be Used for Filing
All S corporations doing business in North Carolina use Form CD-401S to report
activities.

Return and Payment Due

The due date of the Sreturnisthe 15" day of the third month following the close of the
incomeyear. Theliability for franchisetax is payable at the time the return is due and
filed. Any income tax payment made on behalf of nonresident shareholdersincluded
in acomposite return is also due at the time the return is due and filed.

Extensions

An extension of timeto filethe S corporation’sfranchise and incometax return will be
granted for seven (7) months provided the application is timely filed and the
corporation’s records reflect no delinquent returns or outstanding tax liability.

Election

There is no separate election to be made for a corporation that isor wishesto bean S
corporation for North Carolinapurposes. Thefedera election authorizing S corporation
statusisrecognized for state purposes. Thereisno provision to elect adifferent filing
status for State purposes; each S corporation must file as an S corporation for State
income tax purposes. The S corporation status will terminate for North Carolina
purposes at the sametime and for the same taxabl e period(s) such terminationiseffective
for federal filing purposes.

Nonresident Shareholder Agreement (Form NC-NA)

An S corporation with nonresident shareholders is required to submit with the first
North CarolinaSreturn an agreement for each nonresident shareholder. The agreement,
Form NC-NA, isto be signed by the shareholder who agreesto be subject to theincome
tax laws of this State and to be liable for the tax on the pro rata share of S corporation
income attributable to such individua in this State. The individual is liable at the
individual rate(s) on the portion of North Carolinaincome attributed to those nonres dent
shareholders who have filed Form NC-NA.

Note: If the S corporation fails to timely file the shareholder agreement(s) for
nonresidents, the corporation becomes liable for income tax at the individual single
rate on the portion of the North Carolina income attributed to those shareholders not
complying with this requirement.

Franchise Tax, SchedulesA, C, D and E of Form CD-401S (G.S. 105-122)

S corporations determine their franchise tax liability in the same manner as al other
general business corporations. Franchise tax schedules A, C, D and E pertain to the
corporation franchise tax base and the amount of tax liability. Thereis no difference
between an S corporation and a C corporation with respect to the franchise tax
requirement, liability, etc. Although some of the “net worth” accounts are different
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dueto thelabels placed on certain accounts, the fundamental concept of determining the
taxablevauesfrom the corporation’sassetslessdefinitelegal liabilitieswill prevail for all
corporationssubject tothe* genera business’ franchisetax.

Additional information concerning the computation of the franchise tax schedules can
be found under the subject, “General Business Corporations,” of the franchise tax
section of thispublication and in the Corporation Franchise and Income Tax I nstructions,
CD-415, used by all other corporations.

8. CorporatelIncomeof S Corporations Taxed to Shareholders (G.S. 105-131)
The S corporation’sincome and expenses are divided among and passed through to its
shareholders, who then must report the income and expenses on their State individual
return.

9. Composite Return for Nonresident Shareholders (G.S. 105-131.7(b))
If the S corporation has shareholders who are nonresidents of North Carolina, the
corporation may file a composite return that reflects the state taxable income of each
nonresident and the amount of tax due. The compositereturnisavailablefor nonresident
shareholdersonly. A remittance of thetotal tax due on behalf of nonresident shareholders
is made with the return, CD-401S, when filed.

A nonresident shareholder is not required to file a North Carolinaindividual income
tax return if the only incomein North Carolinais reported by the S corporation.

10. Computation of Net Income on Composite Returns
The computation of net income on a composite return is basically the same as for C
corporations; i.e., all income subject to tax and all allowable deductions permitted
under the Code and under the corporate incometax law of this Statewill be considered.

X. Qualified Subchapter S Subsidiaries

1. Preliminary Satement

The Federa Small Business Job Protection Act of 1996 alows S corporations to own
qualified S corporation subsidiaries, (QSSS). The parent must elect qualified S
corporation treatment for its 100% owned subsidiary. For federal tax purposes, aQSSS
isnot treated as a separate corporation, but rather all the subsidiary’s assets, liabilities,
and items of income, deductions and credits are treated as those of the S corporation
parent. (IRC Section 1361(b)(3)(A)). North Carolina follows the federal treatment
for incometax purposes and recognizes all theincome and expense items as belonging
to the parent corporation. (Reference: North CarolinaTechnical Advice Memorandum
dated August 1, 1997, Qualified Subchapter S Subsidiaries, (CTAM 97-13))

2. Parent S Corporation Nexus
All of the subsidiary’s activities will be attributed to the parent for purposes of
determining whether the parent is doing businessin North Carolina

3. Apportionment Factors
The S corporation must aggregate and include the subsidiary’s items of income, |0ss,
and deductions before determining the parent’s apportionable or allocable income.
The S corporation parent must also include the subsidiary’s property, payroll and sales
in determining the parent’s apportionment factors.
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4. Franchise Tax Returns
Each QSSS doing businessin this State and each parent S corporation doing business
in this State must file a separate franchise tax return for each taxable period based on
their own separate attributes. The assets, liabilities, income, deductions or credits of
the parent and the qualified S corporation are not combined for this purpose. A franchise
tax return must be filed even if the resulting liability is the minimum franchise tax.

5. Shareholders
Shareholdersin an S corporation parent with a QSSS doing businessin this State must
report income attributable to this State in accordance with Part 1A of Article 4 of
Chapter 105 of the Genera Statutes.
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1. TAXCREDITS
(Articles3A, 3B, 3C, 3D, 3E, 3F, 3G and 4)

A. General Tax Credits
1. General Information

a. Franchise, Income, or Gross Premium Tax Election
Thegenera tax creditsallowed in Chapter 105 may betaken against corporateincome
tax only unless otherwise stated.

b. Forms

Form CD-425 is used to report credits that are not limited to fifty percent (50%) of
thetax. The Form NC-478 seriesis used to calculate and report tax credits, that are
limited to fifty percent (50%) of the taxpayer’s tax less the sum of all other credits
that the taxpayer claims. FormsNC-478A through NC-478I are used to calculate the
specific creditswithout regard to thefifty percent (50%) limitation. Form NC-478is
used to total the specific credits, to determine if the fifty percent (50%) limitation
applies, and, if so, to allocate the limited total credit among the specific credits.

Form NC-425 and, if applicable, both Form NC-478 and the applicable Form NC-
478 seriesform must befiled for any taxable year in which the taxpayer iseligible to
clam acredit or aninstallment of a credit against the taxpayer’stax liability for that
year. Thisrequirement applieseven if the taxpayer’stax liability for that year is not
large enough for the taxpayer to benefit from the credit.

2. Credit for Dwelling Unitsfor Handicapped Per sons (G.S. 105-130.22)

a. Credit
Corporate owners of multifamily rental units located in North Carolina are allowed
an income tax credit for each dwelling unit for physically handicapped persons
constructed during the income year, subject to the limitations set out bel ow.

Theallowable credit is$550 for each dwelling unit that qualifiesfor use by physically
handicapped persons. However, credit isallowed only for the number of such dwelling
units completed during the income year that were constructed and required to be
built in compliance with Volume I-C of the North Carolina Building Code.

No adjustment isrequired to be madeto the depreciable cost of the unit on account of
the alowable credit.

b. Carryforward
In case the allowable income tax credit exceeds the taxpayer’s income tax liability
reduced by all other credits allowed against North Carolina income tax, the excess
may be carried over and deducted by such taxpayer in the next succeeding year only.

c. Eligibility
To qualify for the credit, the units must meet the requirements of Volume I-C of the
North Carolina Building Code. Volume I-C is administered by the Building
Accessibility Section of the North Carolina Department of Insurance and contains
provisions and standards for making buildings and facilities accessible to and usable
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by physicdly handicapped persons. Thissection gppliestodl buildingsandfadilitiesregulated
by the North Carolina State Building Code, with the exception of singleand two-family
dwelings

. Substantiation

In order to secure the credit, the corporation must include with the tax return a copy
of the occupancy permit on which the building inspector must record the number of
qualified units completed during the income year.

3. Credit for Construction of Cogenerating Power Plant (G.S. 105-130.25)

a.

Credit

A corporation or partnership, other than a public utility as defined in GS. 62-3(23),
that constructs a cogenerating power plant isallowed acredit for aportion of the cost
to purchase and install the electrical or mechanical power generation equipment of
that plant. To be eligible for the credit, the corporation or partnership must own or
control the power plant at the time of construction.

Thealowablecredit isequal to ten percent (10%) of the cost paid during the tax year
in which the credit is claimed for the purchase and installation of the electrical or
mechanical power generation equipment of a cogenerating power plant. The credit
may not be taken for the year in which the costs are paid but shall be taken for the
taxable year beginning during the calendar year following the calendar year in which
the costs are paid.

Cogenerating Power Plant Defined

A cogenerating power plant is apower plant that sequentially produces electrical or
mechanical power and useful thermal energy using natural gasasits primary energy
source. A plant whose combustion equipment uses residual oil, middle distillate ail,
gasoline, or liquid propane gas (L PG) asaprimary fuel will not qualify for the credit.

Alternative M ethod

An eligible taxpayer may elect to treat the costs paid during an earlier year asif they
were paid during the year the plant becomes operational. Once made, the electionis
irrevocable. An election with respect to costs paid by a partnership must be made by
the partnership and is binding on any partners to whom the credit is passed through.

If ataxpayer makesthiselection, the credit may not exceed twenty-five percent (25%)
of the amount of tax for the year reduced by the sum of all credits allowed, except
payments of tax by or on behalf of the taxpayer. Any unused portion of the credit
may be carried forward for the next 10 taxable years. The unused balance must be
applied for annually until exhausted or the carryover period expires.

. Application

Anapplicationisrequired to befiled with the Secretary on or beforeApril 15following
the calendar year in which the costs were paid without regard to the method el ected
by the taxpayer. Under either method, the taxpayer appliesfor thetotal credit for the
first year eligible.

Celling

The total amount of all tax credits allowed for payments for construction and
installation madein acalendar year may not exceed five million dollars ($5,000,000).
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If thetotal amount of creditsfor digible paymentsapplied for by al taxpayersexceedsfive
million dollars ($5,000,000), in any one calendar year, the maximum allowabl e credit will
be prorated among all applicantsproportionally.

4. Credit for Construction of Renewable Ener gy Equipment Facility (G.S. 105-
130.28)

a. Credit

Any corporation that constructs a facility in North Carolina for the manufacture of
renewable energy equipment is allowed a credit against its corporate income tax
equal to twenty-five percent (25%) of the cost of installation and equipment
construction. The corporation must own or control the facility at the time of
construction. No credit is alowed for any portion of the cost of installation and
equipment construction paid by federal, state, or local grants. The credit must be
taken in five equal installments beginning with the taxable year in which the costs
are pad.

b. Renewable Energy Equipment
For purposes of thiscredit, renewable energy equipment includes biomass equi pment,
hydroelectric generators, solar electric or thermal equipment, and wind energy
equipment as defined in G.S. 105-130.28 and related G.S. 105-129.16A.

c. Capon Credit
The credit allowed may not exceed fifty percent (50%) of the amount of corporate
income tax for the taxable year reduced by the sum of all other credits, including
carryforwards, allowed against North Carolina corporate income tax for the taxable
year, except payments of tax made by or on behaf of the taxpayer. Any unused
portion of the credit may be carried forward for the succeeding 10 years.

d. Restrictions
Any taxpayer that claimsany other credit allowed under G.S. Chapter 105 with respect
to construction of afacility for the manufacture of renewable energy equipment may
not take the credit allowed in this section with respect to the same facility.

5. Credit for Real Property Donated for Conservation Purposes (G.S. 105-130.34)

a. Credit
Any corporation that makesaqualified donation of aninterest inreal property located
in North Carolina during the taxable year is allowed a credit against its corporate
income tax only if the interest in property is donated in perpetuity. The credit is
twenty-five percent (25%) of the fair market value of the property interest donated,
not to exceed $500,000.

b. Eligible Property Interest
To be eligible for this credit the donated interest in real property must be useful for
public beach access or use, public accessto public waters or trails, fish and wildlife
conservation, or other similar land conservation purposes, and the interest in real
property must be donated in perpetuity to and accepted by the State, alocal government,
or a body that is both organized to receive and administer lands for conservation
purposes and qualified to receive charitable contributions pursuant to G.S. 105-130.9.
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Landsrequired to be dedicated pursuant to local government regul ation or ordinance and
dedi cationsmadeto increasebuilding dengty levelspermitted under aregulaion or ordinance
arenot eligiblefor thiscredit.

Substantiation

The taxpayer must file with its income tax return for the taxable year in which the
credit is claimed, a certification by the Department of Environment and Natural
Resources that the property donated is suitable for one or more of the valid public
benefits set forth in this subsection.

. Carryforward

In case the allowable income tax credit exceeds the taxpayer’s tax liability reduced
by all other credits allowed against North Carolina income tax, the excess may be
carried forward and deducted in the next five succeeding years.

Limitations
The portion of the fair market value of the property allowed as a tax credit is not
allowed as a charitable contribution deduction.

6. Credit for Conservation Tillage Equipment (G.S. 105-130.36)

a.

Credit

A corporation that purchases conservation tillage equipment for use in a farming
business, including treefarming, shall beallowed anincometax credit equal to twenty-
five percent (25%) of the cost of the equipment paid during the taxable year.

Conservation Tillage Equipment Defined

Conservation tillage equipment means planters such as those commonly known as
“no-till” planters designed to minimize disturbance of the soil in planting crops or
trees, including equipment that may be attached to equipment already owned by the
taxpayer. The term also means equipment designed to minimize disturbance of the
soil in reforestation site preparation. The inclusion of reforestation equipment that
may be attached to equipment already owned by the taxpayer islimited to thoseitems
of equipment generally know as“KG-Blades’, “drum-choppers’, or “V-Blades’.

Cap on Credit
Thiscredit may not exceed two thousand five hundred dollars ($2,500) for any taxable
year of any taxpayer.

. Restrictions

The credit may only be claimed by the first purchaser of the equipment and may not
be claimed by acorporation that purchasesthe equipment for resale or for use outside
this State.

Carryforward
In casethe credit exceedsthetaxpayer’sincometax liability, the excessmay be carried
over and claimed in the next five (5) succeeding years.

Basis Reduction
The basisin any equipment for which a credit is allowed under this section shall be
reduced by such credit.
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7. Credit for Gleaned Crop (G.S. 105-130.37)

a. Credit
A corporation that grows and permits the gleaning of the crop shall be allowed an
incometax credit equal to ten percent (10%) of the market price of the quantity of the
gleaned crop.

b. Definitions
These definitions apply:

i. Gleaning
The harvesting of a crop that has been donated by the grower to the nonprofit
organization that will distribute the crop to individuals or other nonprofit
organizations it considers appropriate recipients of the food.

ii. Market price
The season average price of the crop as determined by the North Carolina Crop
and Livestock Reporting Servicein the Department of Agriculture and Consumer
Services, or the average price of the crop in the nearest local market for the month
in which the crop is gleaned if the Crop and Livestock Reporting Service does
not determine the season average price for that crop.

iii. Nonprofit organization
An organi zation to which charitable contributions are deductible under the Code.

c. Capon Credit
The alowable credit cannot exceed the taxpayer’stax liability.

d. Carryforward
Any unused portion of the credit may be carried forward for the succeeding five (5)
years.

e. Restrictions
A charitable contribution deduction is not allowed under G.S. 105-130.5(b)(5) for
any items for which this credit is claimed.

8. Credit for Certain Telephone Subscriber Line Charges (G.S. 105-130.39)

a. Credit
A corporation that provides local telephone services to low income residential
customers at reduced rates is alowed a credit equal to the difference between the
amount of receipts the corporation would have received from those low-income
customers had the regular rates been charged and the amount billed to those low
Income customers.

b. Restrictions
The credit is allowed only for areduction in local telephone service rates and fees.
No credit isallowed for any reduction in interstate subscriber line charges.

c. Capon Credit
The credit may not exceed the amount of corporate income tax for the taxable year
reduced by the sum of all credits allowable, except tax payments made by or on
behalf of the corporation.
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9. Credit for Useof North CarolinaPorts(G.S. 105-130.41)

a. Credit

Anincometax credit isavailable to a corporation whose waterborne cargo is loaded
onto or unloaded from an ocean carrier calling at the North Carolina ports of
Wilmington or Morehead City. The credit isallowed against corporate incometax in
an amount equal to the excess of the wharfage, handling (in or out) and throughput
charges assessed on the cargo for the current taxable year over an amount equal to the
average of the charges for the current taxable year and the two preceding taxable
years. For purposes of thissection, theterms*handling” (in and out) and “wharfage”
have the meanings provided in the State Ports Tariff Publications, “ WilmingtonTariff,
Terminal Tariff #6,” and “Morehead City Tariff, Terminal Tariff #1” and the term
“throughput” has the same meaning as“wharfage” but appliesonly to bulk products,
both dry and liquid. Thecredit sunsetsfor taxable yearsbeginning on or after January
1, 2009.

b. Limitationsand Carryforward
Theamount of credit islimited to 50% of theincometax liability for the taxable year
reduced by the sum of al creditsallowable. Any unused portion of the credit may be
carried forward and applied to the income tax liability for the five succeeding years.
The maximum cumulative credit that may be claimed by acorporation istwo million
dollars ($2,000,000).

c. Substantiation
To obtain the credit, the taxpayer must provide a statement from the State Ports
Authority certifying the amount of charges paid on which the credit is based.

10. Credit for Supervisory Fees Paid by Savings and Loan Associations (G.S. 105-
130.43)

a. Credit
Savings and loan associations are alowed an income tax credit equal to the amount
of supervisory fees paid to the savings and loan division of the Department of
Commerce.

b. Cap on Credit
The credit claimed may not exceed the amount of corporate income tax, reduced by
the sum of all credits alowed against the tax, except tax payments made by or on
behalf of the taxpayer.

c. Restrictions
These fees cannot be deducted in determining taxable income if they are clamed as
an income tax credit.

11. Credit for Poultry Composting Facility (G.S. 105-130.44)
a. Credit
Anincometax credit isavailableto corporationsfor constructing apoultry composting
facility in North Carolina for the composting of poultry carcasses from commercial
poultry operations. The creditisequal to twenty-five percent (25%) of theinstallation,
materials and equipment costs of construction paid during the taxable year. The
credit allowed does not apply to costs paid with funds provided by a State or federal

agency.
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b. Limitationsand Carryforward
The credit may not exceed one thousand dollars ($1,000) for any single installation.
The credit may not exceed the amount of tax for the taxable year reduced by the sum
of all tax credits allowable, except payments of tax by or on behalf of the taxpayer.
Any unused portions of the credit may not be carried forward.

12. Credit for Manufacturing Cigarettes for Exportation (G.S. 105-130.45)

a. Credit

Effectivefor cigarettesexported before January 1, 2005, anincometax credit isallowed
to a corporation engaged in the business of manufacturing cigarettes in the United
States for exportation to aforeign country. Effective for taxable years beginning on
or after January 1, 2004, exportation destinations can include a possession of the
United States and acommonwealth of the United States that is not astate in addition
to aforeign country. Effective for cigarettes exported on or after January 1, 2005,
GS. 105-130.45 was amended to require acorporation to waterborne export cigarettes
and other tobacco productsthrough the North Carolina State Ports during the taxable
year to qualify for the credit. However, the calculation of the credit is not limited to
just cigarettesthat are waterborne exported. The amount of credit availableis based
on the current year’s exportation volume compared to the base year’s exportation
volume. In the case of a successor in business, the amount of credit allowed under
this section is determined by comparing the exportation volume of the corporationin
the year for which the credit is clamed with all of the corporaton’s predecessor
corporations’ combined base year exportation volume, rounded to the nearest whole
percentage. The amount of credit may not exceed six million dollars ($6,000,000)
and is computed as follows:

Current Yr.’s Exportation Volume Amount of Credit
Compared toits per 1000
BaseYr.'sExportation Volume CigarettesExported
120% or more 40 cents
119% - 100% 35 cents
99% - 80% 30 cents
79% - 60% 25 cents
59% - 50% 20 cents
Lessthan 50% None

b. Substantiation
A corporation that claims this credit must include these items with its tax return:

e A statement of the base year exportation volume. For cigarettes exported before
January 1, 2005, the base year iscalendar year 1998. For cigarettes exported on
or after January 1, 2005, the base year is calendar year 2003.

e A statement of the exportation volume on which the credit is based.

e A list of the corporation’s export volumes as shown on its monthly reports to
the Alcohol and Tobacco Tax and Trade Bureau of the United States Treasury
for the monthsin the tax year for which the credit is claimed.
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c. Limitationsand Carryforward
The maximum eligible credit for cigarettes exported during the taxable year is the
lesser of $6,000,000 or 50% of the amount of income tax liability for the taxable
year reduced by the sum of all other credits. For cigarettes exported before
January 1, 2005, any unused credit allowed may be carried forward for the next
succeeding 5 years. Any unused credit for cigarettes exported on or after January
1, 2005, may be carried forward for the next succeeding 10 years.

d. No Double Credit
A taxpayer may not claim this credit and the credit allowed under G.S. 105-130.46
for the same activity.

e. Sunset
This credit isrepealed effective for cigarettes exported on or after January 1, 2018.

13. Credit for Manufacturing Cigar ettesfor Exportation Whilel ncreasing Employment
and Utilizing Sate Ports (G.S. 105-130.46)

a. Credit

Effectivefor taxable yearsbeginning on or after January 1, 2006, acorporation engaged
in the business of manufacturing cigarettes for exportation that satisfies the
employment level requirement for thiscredit and exports cigarettes and other tobacco
products through the North Carolina State Ports during the taxable year isallowed a
credit for manufacturing cigarettesfor exportation whileincreasing employment and
utilizing State Ports. The amount of the credit is equal to forty cents (40¢) per one
thousand cigarettes exported, however, the amount of credit earned during thetaxable
year may not exceed ten million dollars ($10,000,000).

b. Definitions
The following definitions apply:

i. Employment level
The total number of full-time jobs and part-time jobs converted into full-time
equivalences.

ii. Exportation
The shipment of cigarettes manufactured in the United States to a foreign
country sufficient to relieve the cigarettesin the shipment of the federal excise
tax on cigarettes.

iii. Full-timejob
A position that requiresat least 1,600 hours of work per year and isintended to
be held by one employee during the entire year.

iv. Successor in business
A corporation that through amalgamation, acquisition, consolidation, merger
or other legal succession becomes invested with the rights and assumes the
burdens of the predecessor corporation and continuesthe cigarette exportation
business.

c. Employment Level
The corporation must maintain an employment level in this State that exceeds the
corporation’semployment level in the State at the end of the 2004 calendar year by at
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least 800 full-timejobs. Ajobislocatedinthis Stateif morethat fifty percent (50%) of the
employee' sdutiesareperformed inthis State.

. Reduction of Credit

A corporation that has previously satisfied the qualification requirements for this
credit but that fails to satisfy the employment level requirement in a succeeding year
may till claim apartial credit for the year in which the employment level requirement
isnot satisfied. The partial credit allowed isequal to the credit that would otherwise
be allowed multiplied by afraction. The numerator of thefraction isthe excessof the
number of full-time jobsin this State over the corporation’s employment level inthis
State at the end of the 2004 calendar year. The denomination of the fraction is 800.
In the case of a successor business, the numerator of the fraction is the number of
full-time jobs by which the corporation’s employment level in this State exceeds all
its predecessor corporations combined employment levelsin this State at the end of
the 2004 calendar year.

. Tax Election

The credit may be taken against either corporate income tax or franchisetax. When
the taxpayer claims this credit, the taxpayer must elect the percentages of the credit
claimed against corporateincome tax and franchisetax, respectively. Thiselectionis
binding for the year in which it is made and for any carryforwards. A taxpayer may
elect adifferent alocation for each year in which the taxpayer qualifies for a credit.
Celling

The total amount of this credit calculated as described above may not exceed fifty
percent (50%) of the tax against which the credit is taken reduced by the sum of all
other credits allowed against that tax, except tax payments made by or on behalf of
the taxpayer. Thislimitation applies to the cumulative amount of the credit allowed
in any tax year, including carryforwards claimed for this credit or the credit allowed
under GS. 105-130.45 for previous years.

. Carryforward

Any unused portion of the credit may be carried forward for the next succeeding 10
years. All carryforwards must be taken against the tax against which the credit was
originaly claimed. A successor in business may takethe carryforwards of apredecessor
corporation as if they were carryforwards of a credit allowed to the successor in
business.

. Substantiation

A corporation that claims this credit must include these items with its tax return:

e A statement of the exportation volume on which the credit is based.

e Alist of the corporation’s export volumes shown on its monthly reportsto the
Alcohol and Tobacco Tax and Trade Bureau of the United States Treasury for
the months in the tax year for which the credit is claimed.

e Any other information required by the Department of Revenue.

No Double Credit
A taxpayer may not claim this credit and the credit allowed under GS. 105-130.45
for the same activity.
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Reports

Any corporation that claims this credit must submit an annual report by May 1 of
each year to the Senate Finance Committee, the House of Representatives Finance
Committee, the Senate Appropriations Committee, the House of Representatives
Appropriations Committee, and the Fiscal Research Division of the General Assembly.
Thereport must state the amount of credit earned by the corporation during the previous
year, theamount of credit including carryforwards claimed by the corporation during
the previous year, and the percentage of domestic leaf content in cigarettes produced
by the corporation during the previous year. The first reports required under this
section are due by May 1, 2006.

Sunset
This credit expires for exports occurring on or after January 1, 2018.

14. Credit for Qualifying Expenses of a Production Company (G.S. 105-130.47)

a.

Credit

Effective for taxable years beginning on or after January 1, 2005, for qualifying
expenses incurred on or after July 1, 2005, ataxpayer that is a production company
and has qualifying expenses of at |east two hundred fifty thousand dollars ($250,000)
with respect to aproduction is alowed a credit against corporate income taxes. The
credit is equal to fifteen percent (15%) of the production company’s qualifying
expenses. Thecreditisclaimed for thetaxableyear in which the production activities
are completed but includes all of the taxpayer’s qualifying expenses incurred with
respect to the production, including qualifying expensesincurred in earlier years. In
the case of an episodic television series, an entire season of episodesisone production.

Definitions
These definitions apply:

i. Qualifying Expenses
The sum of thetotal amount spent in this State for thefollowing by aproduction
company in connection with a production:

e (Goods and servicesleased or purchased by the production company. For
goods with a purchase price of twenty-five thousand dollars ($25,000) or
more, the amount included in qualifying expenses is the purchase price
less the fair market value of the good at the time the production is
completed.

e Compensation and wages paid by the production company, other than
amounts paid to ahighly compensated individual, on which the production
company remitted withholding payments to the Department of Revenue
under Article 4A of this Chapter.

ii. Highly Compensated Individual
An individual who receives compensation in excess of one million dollars
(%$1,000,000) with respect to a single production. If an individual receives
compensation in excess of one million dollars ($1,000,000), none of the
compensation isincluded in the production’s qualifying expenses.
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iii. Production Company (G.S. 105-164.3)
A person engaged in the business of making original motion picture, television,
or radioimagesfor theatrical, commercial, advertising, or educational purposes.
However, radio productions do not qualify for the credit (see subsection 14.i
below).

iv. FeatureFilm
A movie that is made for initial distribution in theaters and that is over forty
(40) minutes long.

v. Live Sporting Event

A scheduled sporting competition, game, or race that is not originated by a
production company, but is originated solely by an amateur, collegiate, or
professional organization, institution, or association for live or tape-delayed
television or satellite broadcast. A live sporting event shall not include
commercial advertising, an episodic television series, atelevision pilot, music
video, motion picture, or documentary production where any sporting events
are presented through archived historical footage or similar footage depicting
earlier live sporting eventsthat originated morethan thirty (30) daysbeforethe
time of such usage.

c. Qualifying Expensesfor Compensation and Wages

Compensation and wages paid to employeesfor services performed in North Carolina
on which income tax is remitted are eligible for the tax credit regardless of whether
paid to residents or non-residents. Payments for per diem, living allowances, and
fringe benefits are eligible to the extent they are included in the recipient’s taxable
wages subject to federal income tax withholding. The amount paid to an individual
through apersonal services corporation or through an employee-leasing organization
is considered compensation and is subject to the “highly compensated individual”
limitations in calculating the allowable credit.

d. Qualifying Expensesfor Services
Spending for servicesiseligiblefor thetax credit regardless of whether paid to residents
or non-residents, as long as the services are performed in North Carolina.

e. Qualifying Expensesfor Goods
Spending for goods purchased or leased from a North Carolina businessis eligible
for thetax credit. Thisincludesfuel, food, airlineticketsand other goodsif purchased
or leased from abusiness located in North Carolina.

f. Passthrough Entity

Notwithstanding the provisionsof GS. 105-131.8 and G.S. 105-269.15, a pass-through
entity that qualifiesfor thiscredit does not allocate the credit among any of itsowners.
Instead, the pass-through entity is considered the taxpayer for purposes of claiming
thiscredit. If areturn filed by a pass-through entity indicatesthat the entity is paying
tax on behalf of the owners of the entity, the credit allowed under this section does
not affect the entity’s payment of tax on behalf of its owners and cannot be applied
against that liability.
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. Return

Thecreditisclaimed on Form NC-415filed for thetaxabl e year in which the production
activitiesare completed. Processing of the credit cannot begin until after theincome
tax return for the taxable year in which the production activities are completed is
filed. The taxpayer must satisfy any tax liability for the tax year in which the tax
credit is claimed before the credit will be refunded.

. Credit Refundable

If the credit allowed exceeds the amount of income tax for the taxable year reduced
by the sum of all credits allowable, the excess is refundable to the taxpayer. The
refundable excess is governed by the same provisions that govern the refund of an
income tax overpayment by the taxpayer. In computing the amount of tax against
which multiple credits are allowed, nonrefundable credits are subtracted before
refundable credits.

Limitations

The amount of credit allowed under this section with respect to aproduction that isa
featurefilm may not exceed seven million five hundred thousand dollars ($7,500,000).
There is no maximum credit for other types of productions. No credit is allowed
under this section for any production that satisfies one of the following conditions:

e Itispolitical advertising.

e |tisatelevision production of anews program or live sporting event.
e |t contains material that is obscene, as defined in G.S. 14-190.1.

e Itisaradio production.

Substantiation

A taxpayer alowed acredit under this section must maintain and make available for
inspection any information or records required by the Secretary of Revenue. The
taxpayer has the burden of proving eligibility for a credit and the amount of the
credit. The Secretary may consult with the North Carolina Film Office of the
Department of Commerce and the regional film commissions in order to determine
the amount of qualifying expenses.

. No Double Benefit

A taxpayer may not claim a credit under this section for qualifying expenses for
which it claimed adeduction under the Code. A taxpayer that claimsacredit provided
under this section must adjust taxable income as provided in GS. 105-130.5(a)(18).
For example, a taxpayer that has ten million dollars ($10,000,000) in qualifying
expenses is eligible for a tax credit of one million five hundred thousand dollars
($1,500,000). Federal taxable income must be increased by ten million dollars
($10,000,000) in determining income taxable in North Carolina.

Sunset
Thiscredit isrepealed for qualifying expenses occurring on or after January 1, 2010.
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B. Quality Jobsand BusinessExpansion Credits(Article 3A of Chapter 105)
1. General Information
a. Purpose

Thissection setsout guidelinesfor thetax creditsinArticle 3A of Chapter 105 of the
General Statutes, also known as the William S. Lee Quality Jobs and Business
Expansion Act. It appliesto tax yearsbeginning on or after January 1, 2005. Article
3A has been amended each year since its enactment. This section does not attempt
to review the law in effect prior to January 1, 2005. It also does not address
enhancements applying to magor computer facilities. For a description of these
enhancements, refer to G.S. 105-129.4(b7).

These guidelines are published by the North Carolina Department of Revenue on its
website at www.dornc.com and are updated periodically asissues arise that require
clarification. The updated guidelinesand guidelinesfor prior years may be accessed
through the “Business’ portal of the DOR web page.

b. Overview

TheArticle 3A tax credits are designed to attract certain types of new businesses to
North Carolina and to foster expansions of certain types of businesses in North
Carolina. Thecreditsare based on asystem that dividesthe Stateinto five enterprise
tiers, with tier one being the most economically distressed and tier five being the
least economically distressed. Eligibility requirementsare easier to meet and credits
are increased for business expansion occurring in the lower tiers. Each county is
assigned atier designation by the Secretary of Commerce on or before December
31st of each year. Generally, adesignation appliesonly to the calendar year following
the designation. A tier one or tier two area, however, may not be redesignated as a
higher-numbered enterprisetier areauntil it hasbeeninitsdesignated enterprisetier
areafor at least two consecutive years. The Department of Commerce publishes a
list of the counties and their respective tier designations.

Within each tier, there may be designated development zones. These designations
recognize defined areas of economic need within atier. For purposes of the wage
standard requirement, the credit for investing in machinery and equipment, and the
credit for worker training, a development zone is considered an enterprise tier one
area. Additionally, creditsfor creating jobs are increased by $4,000 per job for jobs
located within a development zone. Upon the request of a taxpayer or a local
government, the Secretary of Commerce will determine whether an area isin a
development zone. The determination is based on various economic factors. If an
areaisdesignated as a devel opment zone, the designation is effective for 24 months
following the date of the designation. The Department of Commerce publishes
annually alist of al development zones with a description of their boundaries.

A parcel of property that ispartially in adevelopment zoneisconsidered to be entirely
within the development zone if all of the following conditions are met:
o Atleast fifty percent of the parcel islocated within the development zone.

e The parcel wasin existence and under common ownership prior to the most
recent federal decennial census.

e Theparcel isaportion of land made up of one or more tracts or tax parcels of
land that is surrounded by a continuous perimeter boundary.
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c. CreditsAvailable
Credits are availablefor:

e Creating jobs

e |nvesting in machinery and equipment

e Technology commercialization

e Research and development

e Worker training

e Investing in central office or aircraft facility property
e Development zone projects

e Substantial investment in other property

d. Substantiation (G.S. 105-129.7)

To claim a credit, the taxpayer must provide any information considered necessary
by the Secretary of Revenue to determine and verify the amount of the credit to
which the taxpayer is entitled. The burden of proving eligibility for the credit and
the amount of the credit rests upon the taxpayer. The taxpayer must submit aportion
of the qualifying information with the tax return. That information isreported on the
Department of Revenue NC-478 form series. The taxpayer must maintain additional
documentation needed to substantiate the credit and makeit availablefor inspection
by the Secretary of Revenue.

2. General Eligibility Requirements (G.S. 105-129.4)
The taxpayer must satisfy all general eligibility requirements in order to qualify for
any of thecreditslisted in Section 111, except the credit for devel opment zone projects.
If ataxpayer is uncertain about its eligibility for a credit, the taxpayer may request
specific advice in writing from the Secretary of Revenue.

The general digibility requirements are listed below, followed by a description of
each specific requirement:

e Beané€ligible businesstype

e Meet the wage standard specified for the credit

¢ Provide health insurance for employees as specified for the credit

e Haveagood environmental record

e Haveagood Occupational Safety and Health Act (OSHA) record

e Have no overdue tax debts

a. Eligible Business Types
i. Types
Article 3A alowstax creditsonly to certain types of businesses. Under theArticle,
the taxpayer must meet one of the following descriptions to be eligible for a
credit. For definitions of the businesstypes described below, see G.S. 105-129.2.

a. Central Officeor Aircraft Facility
The taxpayer operates acentral office or aircraft facility that creates at |east 40
new jobs and the jobs, investment, and activity with respect to which acredit is
claimed are used in that office or facility. Generally, 40 new jobs are created if
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thetaxpayer hiresat least 40 additiond full-timeemployeestofill new positionsat the
officewithin 12 monthsafter thetaxpayer first usesthe property asacentra officeor
arcraftfacility. If ataxpayer usestemporary space, however, for thecentra officeor
arrcraft facility functions during completion of the central office or aircraft facility
property, thejobs must be created during the period starting 24 months before and
ending 12 monthsafter the completion of the property.

. Air Courier Servicesor Data Processing

The primary business of the taxpayer is one of the following and the jobs,
investment, and activity with respect to which a credit is claimed are used in
that business:

e Air courier services
e Dataprocessing

Manufacturing, Warehousing, or Wholesale Trade

The primary business of the taxpayer is one of the following and the jobs,
investment, and activity with respect to which a credit is claimed are used in
any of the listed businesses:

e Manufacturing

e Warehousing
e Wholesdetrade

. Computer Servicesor Electronic Mail Order House

The primary business of thetaxpayer or the primary activity of an establishment
of the taxpayer is one of the following and the jobs, investment, and activity
with respect to which acredit is claimed are used in that business:

e Computer services

e An electronic mail order house that creates at least 250 new jobs and is
located in an enterprisetier one, tier two, or tier three area.

Customer Service Center
The taxpayer operates a customer service center and meets all of the following
conditions:

e The taxpayer’s primary business is a telecommunications or financial
services company as defined by NAICS.

e The primary activity of an establishment of the taxpayer is a customer
service center located in an enterprise tier one, tier two, or tier three area.

e Thejobs, investment, and activity with respect towhich acreditisclaimed
are used in the operation of the customer service center.

Warehousing at Establishment
The primary activity of an establishment of the taxpayer iswarehousing and the
taxpayer meets both of the following conditions:

e Thewarehousing establishment islocated in an enterprisetier one, tier two, or

85



tier threeareaand serves 25 or more establishments of thetaxpayer in at |east
fivedifferent countiesin oneor more states.

e Thejobs, investment, and activity with respect to which acredit isclaimed
are used in the warehousing establishment.

g. Research and Development

For the purpose of determining eligibility under this subsection for the credit
for research and development in G.S. 105-129.10, the following specia rules

apply:

e If the primary activity of an establishment of the taxpayer in this State is
computer services, the taxpayer’s qualified research expenditures in this
State are considered to be computer services.

e For al other taxpayers, the taxpayer’s qualified research expendituresin
this State are considered to be used in the primary business of the taxpayer.

Determining Primary Business

For most of the eligible businesstypes, thelaw specifiesthat thetaxpayer’sprimary
business must be a designated business. To claim a credit as a taxpayer that
providesair courier servicesor dataprocessing services, for example, the provision
of these services must be the primary business of the taxpayer and not just the
taxpayer’s primary activity at one establishment. Similarly, toclamacreditasa
customer service center, the taxpayer’s primary business must be
telecommunications or financial services.

The determination of whether an activity of acompany isits primary businessis
based on the principal product or group of products the taxpayer produces or
distributes or the principal services the taxpayer provides. Therelative share of
production costs and capital investment reflects the principal product or service.
The principal product or service is determined based on the NAICS guidelines
for determining industry classification. The activities at all the taxpayer’s
establishments are considered in determining the taxpayer’s primary business.

Determining Primary Activity at an Establishment

For a few of the eligible business types, the law only requires the taxpayer’s
primary activity at an establishment to be a designated business. The eligible
businesstypesfor providing computer services, operating an el ectronic mail order
house, and engaging in warehousing, for example, set requirements for the
taxpayer’s primary business activity at an establishment but not the taxpayer’s
primary business taken overall. The credit for a customer service center sets
requirementsfor the taxpayer’s primary business activity at an establishment and
sets a different requirement for the taxpayer’s primary business.

The determination of whether an activity at an establishment is the primary
business activity is based on the proper classification of the establishment under
theNAICS Code. If morethan oneactivity isconducted at the same establishment,
the primary activity of the establishment is determined based on the NAICS
guidelines for determining industry classification.
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iv. DeterminingWhat Jobs, Investment, and Activity Qualify for Credits
All the eligible businesstypesrequire jobs, investment, and activity to beused in
a specified aspect of the taxpayer’s business. To satisfy this requirement, that
aspect must bethe primary activity of the taxpayer at the establishment wherethe
credits are claimed.

For some eligible business types, the jobs, investment, and activity that qualify
for the credit must be used in the taxpayer’s primary business. For these eligible
businesstypes, thetaxpayer’s primary business must be one of the eligible business
typesand, if the taxpayer has more than one busi ness establishment, the primary
activity at the taxpayer’s establishment where the credits are claimed must be the
same as the taxpayer’s primary business. When these conditions are met, the
jobs, investment, and activity at the establishment are considered to be part of the
taxpayer’s primary business and to satisfy the requirement of being used in that
business. The eligible business types for air courier services, data processing,
manufacturing, warehousing, wholesal e trade, computer services, and electronic
mail order house fall into this category. Thelast five of these also fall into other
categories due to alternative waysto qualify for the credits.

Some €eligible business types have different requirements for primary business
and primary business activity at an establishment. For these eligible business
types, the taxpayer’s primary business must be the specified type of business, the
taxpayer must have more than one business establishment, the taxpayer’s primary
activity at the establishment where the credits are claimed must be the specified
type of activity, and the taxpayer’s primary business and the primary business
activity at the establishment must be different. When these conditions are met,
thejobs, investment, and activity at the establishment are considered to be part of
the taxpayer’s primary business activity at the establishment and to satisfy the
requirement of being used in that specified businessactivity. Theeligible business
types for manufacturing, warehousing, wholesale trade, computer services,
electronic mail order house, and customer service center fall into this category.
The first five of these also fall into other categories due to alternative ways to
qualify for the credits.

Some eligible business types set no requirements on the taxpayer’s primary
business and, instead, set requirements only on the primary business activity at
an establishment. For these credits, the primary business activity at the
establishment where the credits are claimed must be the specified type of activity.
This activity may also be the taxpayer’s primary business, but it does not matter
if the primary business activity at the establishment and the taxpayer’s primary
businessarethe sameor aredifferent. If they aredifferent, however, the taxpayer
must have more than one establishment. At the establishment, if the primary
business activity is the specified type of activity, then the jobs, investment, and
activity at the establishment are considered to be part of the primary business
activity and to satisfy the requirement of being used in that primary business
activity. Theeligible businesstypesfor computer services, electronic mail order
house, and warehousing at an establishment fall into this category. The eligible
business types for computer services and electronic mail order house also fall
into another category due to alternative waysto qualify for the credits.
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Two eligible businesstypes set requirementsfor abusinessfunction of the taxpayer
rather than for primary business or primary business activity at an establishment.
These two €ligible business types are for a central office or an aircraft facility.
For these eligible business types, the jobs, investment, and activity must be used
in the central office function or the aircraft facility function. In most cases, the
establishment where the central office or the aircraft facility islocated will have
aNAICS Codereflecting acentral office or aircraft facility, but acentral office or
aircraft facility can be located in abuilding that includes various functions.

In summary, except for the eligible businesstypesfor acentral office or an aircraft
facility, the determination of whether jobs, investment, and activity qualify turns
onthe primary businessactivity at an establishment plus, for someeligiblebusiness
types, the primary business of the taxpayer. When these conditions are met, all
the jobs, investment, and activity at the establishment are considered to be used
in the qualifying business, even though they may be part of a support function at
the establishment.

Thefollowing examplesillustrate when jobs, investment, and activity satisfy the
requirement of being used in abusiness:

> ABC Manufacturing Company

ABC's primary business is manufacturing. In the 2004 tax year, ABC
constructs and begins operating aNorth Carolinamanufacturing facility. The
new jobs, investment, and activity at the North Carolinamanufacturing facility
areeligiblefor credits, subject to the other requirements of Article 3A. This
isbecause ABC's primary business of manufacturing is an eligible business
type and its primary business activity at the North Carolina facility is the
sameasits primary business. Thejobs, investment, and activity at the North
Carolinaestablishment therefore satisfy the requirement of being used in the
manufacturing business.

> EFG Manufacturing Company

EFG’sprimary businessis manufacturing. All of EFG’smanufacturing plants
arelocated outside North Carolina. Inthe 2004 tax year, EFG constructsand
begins operating a North Carolina warehouse facility. The new jobs,
investment, and activity at the North Carolinawarehousefacility areeligible
for credits, subject to the other requirements of the Act. This is because
EFG’s primary business is manufacturing, and the jobs, investment, and
activity are used in the warehousing business.

> XYZ Manufacturing Company

XY Z'sprimary businessis manufacturing. XY Z has one manufacturing plant
located in the State. XY Z has previously qualified for credits for new jobs,
investment, and activity used in the manufacturing business. During the
2004 tax year, XY Z purchases a facility in North Carolina that conducts
marketing, customer service, and product repairs. Additionally, aretail outlet
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isongteat thenewly purchased facility. Thenew jobsinvestment, and activity at
thenewly purchased facility arenot digiblefor credits. Thisisbecausetheprimary
businessactivity a thefacility isnot manufacturing, wholesdetrade, or warehousing.

b. Wage Sandard (G.S. 105-129.4(b))

i. Wage Sandard Test

The taxpayer must satisfy a wage standard test with respect to each potential
credit except the worker training credit and the credit for substantial investment
inother property. Thetest is performed by comparing the applicable wage standard
for the taxpayer to the wage standard for the relevant county. The county wage
standard is obtained from the Department of Commerce. If the taxpayer’s tax
year isother than acalendar year, the taxpayer must use the wage standard for the
calendar year in which the taxpayer’s tax year begins. The taxpayer’s wage
standard must equal or exceed 110% of the county wage standard. The wage
standard test does not apply to any credit in a tier one or tier two areaor in a
development zone.

The wage standard test that depends on the credit, as explained below.

a. Credit for Creating Jobs

For tax years beginning on or after January 1, 2002, the test is a two-part test.
Thefirst part requires the combined average weekly wage of the jobsfor which
the credit is claimed to meet the wage standard. The second part requires the
combined average weekly wage of all jobs at the location with respect to which
acredit is claimed to meet the wage standard. The average wage for both parts
of thetest is determined for the tax year in which the activity that qualifies for
the credit occurs, evenif thetaxpayer’stax year isnot acalendar year. For part-
time employees, a full-time equivalency factor must be used. However, all
part-time jobsfor which the taxpayer provides health insurance, asdescribed in
GS. 105-129.4(b2), are considered to meet the wage standard, regardless of the
actual wagesfor thejob. If there are potential credits at more than one location,
both tests must be applied separately at each location. No credits are allowed
with respect to jobs at alocation unless both tests are met.

The following example demonstrates the calculation of the wage standard test
when new jobs are created during the year at multiple locations. Assume that
the taxpayer meets al the other eligibility requirementsin Article 3A.

Taxpayer creates 75 new jobs at atier four location one during the year and 50
new jobsat atier fivelocation two. The combined average weekly wage of the
75 jobs created at the tier four location one meets the wage standard and the
combined average weekly wage of the 50 jobs created at the tier five location
two meetsthe wage standard. Thejobsat both locationstherefore meet thefirst
part of the test.

The combined average weekly wage of all the jobs at the tier four location one
meets the wage standard. However, the combined average weekly wage of all
the jobs at the tier five location two does not meet the wage standard.
Consequently, the taxpayer iseligibleto claim acredit for the 75 jobs created at
thetier four location one, but not the 50 jobs created at thetier fivelocationtwo. This
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isbecausethejobsat thetier four location one meet the second part of thetest and
thejobsat thetier fivelocationtwo do not.

b. Credit for Worker Training
The credit for worker training is not subject to awage standard test.

c. Credit for Substantial Investment in Other Property
The credit for substantial investment in other property is not subject to awage
standard test.

d. All Other Credits

Only the second part of the wage standard test for the jobs credit and the worker
training credit apply to the other credits. The other credits are the credit for
investing in machinery and equipment, the credit for research and devel opment
and the credit for investing in real property for a central office or an aircraft
facility. Thetaxpayer iseligiblefor these creditsif the combined average weekly
wage of all jobs at the location with respect to which the credit is claimed meets
thewage standard. The average wages of thejobsat thelocation are determined
for the tax year in which the activity that qualifies for the credit occurs, even if
the taxpayer’s tax year isnot a calendar year. For part-time employees, afull-
time equivalency factor must be used.

Ii. Wage Standard Calculations
a. Oneof thewagetestsisto determineif theaveragewage of all jobsat abusiness
location meets the wage standard. To make that determination, complete the
following steps:

i. For each month in the tax year, identify the number of employees for the
location who wereincluded on line 1 of the Employer’s Quarterly Tax and
Wage Report (NCUI 101) as filed with the Employment Security
Commission.

ii. Add the number of employeesidentified in a.i. above for each month and
divide that amount by 12.

iii. Dividethetotal wagesinclude online2 of Form NCUI 101 for each month
for thislocation for the tax year by the number calculated in a.ii. above.

iv. Dividethe amount calculated in a.iii. above by 52.

v. Compare the amount calculated in a.iv. above to the applicable wage
standard for the county where the jobs were located.

b. The other wage test is to determine if the average wage of jobs for which a
potential credit may be claimed meets the wage standard. To make that
determination, complete the following steps:

i. For each employee, divide the number of hours worked, not including
overtime, by 2080. Hoursworked included all regular hoursfor which the
employee received pay including vacation and sick time.

ii. Divideeach employee stotal wagesfor thetax year by theamount calculated
in b.i. above.

iii. Divide each amount calculated in b.ii. above by 52.
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iv. Sumtheamountscalculatedinbu.iii. for each employeeand divide by the number
of employees.

v. Compare the amount calculated in b.iv. above to the applicable wage
standard for the county where the jobs were located.

Theabove caculationsareto be used if thetaxpayer isin businessat thelocation
with respect to which credits are claimed for itsentire tax year. |If the taxpayer
isin business at the location for only a portion of the year, the calculations
must be adjusted accordingly. For example, Company X is an existing North
Carolinataxpayer that fileson acalendar year basis. OnApril 1, 2004, it expands
its operations by opening a new manufacturing plant in North Carolina.
Subsection 3 below shows how Company X would determine if the average
wage of all jobs at the new location meets the wage standard. Subsection 4
below shows how Company X would determineif the average wage of jobs at
the new location for which a potential credit may be claimed meets the wage
standard.

c. Todetermineif jobs at the Company X New L ocation meet the wage standard
in the 2004 tax year, complete the following steps.

i.  ForthemonthsApril through December, identify the number of employees
for the location who wereincluded on Line 1 of the Employer’s Quarterly
Tax and Wage Report (NCUI 101) asfiled with the Employment Security
Commission.

Ii. Add the number of employeesidentified in c.i. for each month and divide
that amount by 9.

iii. Dividethetota wagesincluded on Line2 of form NCUI 101 for thislocation
for April through December by the number calculated in c.ii.

iv. Divide the amount calculated in c.iii. by 39.

v. Comparetheamount calculated in c.iv. to the applicable wage standard for
the county where the jobs are |ocated.

d. To determine if jobs at the Company X New Location for which a potential
credit may be claimed meet the wage standard in the 2004 tax year, complete
the following steps:

I. For each employee, divide the number of hours worked, not including
overtime, by 1,560 (2,080 times .75). Hours worked includes all regular
hours for which the employee received pay including vacation and sick
time.

Ii. Divideeach employee'stotal wagesfor the monthsA pril through December
by the amount calculated in d.i.

iii. Divide each amount calculated in d.ii. by 39.

iv. Sum the amounts calculated in d.iii. for each employee and divide by the
number of employees.

v. Comparethe amount calculated in d.iv. to the applicable wage standard for
the count where the jobs are located.
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c. HealthInsurance(G.S. 105-129.4(b2))
Article 3A makesthe provision of health insurance acondition for qualifying for the
credits. The reason for thisisto ensure that the credits are allowed only for quality
jobs.

A taxpayer provides health insurance if it pays at least 50% of the premiums for
health care coverage that equals or exceeds the minimum provisions of the basic
health care plan of coverage recommended by the Small Employer Carrier Committee
pursuant to G.S. 58-50-125. The specific health insurance requirements for each
credit are described below.

i.  Credit for Creating Jobsand Credit for Worker Training

A taxpayer is eligible for a credit for creating jobs or for worker training if the
taxpayer providesheath insurancefor thejobsfor which acreditisclaimed. The
insurance must be provided at the time the jobs are created or the workers are
trained and must be maintained in each year the taxpayer claimsan installment or
acarryforward of the credit. To ensurethat ataxpayer satisfiesthis requirement,
the taxpayer must provide with the tax return a certification that the taxpayer
provides health insurance for the affected jobs. This applies to the return on
which thetaxpayer qualifiesfor the credit, areturn claiming an installment of the
credit, and areturn claiming a carryforward of the credit.

ii.  All Other Credits

The health insurance requirement for the jobs credit and the worker training credit
differs from the requirement for al the other credits. The other credits are the
credit for investing in machinery and equipment, the credit for research and
development, the credit for investing in real property for a central office or an
aircraft facility, and the credit for substantial investment in other property. The
taxpayer iseligiblefor these creditsif the taxpayer provides health insurance for
all of thefull-time positionsat thelocation with respect to which acredit isclaimed.
The insurance must be provided at the time of the activity that qualifies for the
credit and must be maintained. The taxpayer must provide with the tax return a
certification that the taxpayer provides health insurance for all the full-time
positions at thelocation. Thisappliesto the return on which ataxpayer qualifies
for the credit and areturn claiming an installment or carryforward of the credit.

d. Environmental Impact (G.S. 105-129.4(b3))

Article 3A requires recipients of credits to have good environmental records. The
environmental requirements are the samefor all credits. A taxpayer iseligiblefor a
credit only if the taxpayer certifies that, at the time the taxpayer first claims the
credit, the taxpayer has no pending administrative, civil, or criminal enforcement
action based on alleged significant violations of any program implemented by an
agency of the Department of Environment and Natural Resources, and has had no
final determination of responsibility for any significant administrative, civil, or
criminal violation of any program implemented by an agency of the Department of
Environment and Natural Resourceswithinthelast fiveyears. A significant violation
isaviolation or an aleged violation that does not satisfy any of the conditions of
GS. 143-215.6B(d).
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The Department of Revenue receives notification from the Department of Environment
and Natural Resourcesannually of every personthat currently hasany of these pending
actionsand every person that hashad any of thesefinal determinationswithinthelast five
years. The Department of Revenue usesthisinformation whenreviewing digibility for the
credits.

The time the taxpayer first claims a credit is the date the taxpayer first files a tax
return concerning the credit. The first tax return concerning the credit is the tax
return for the year in which the taxpayer engaged in the qualifying activity.

Occupational Safety and Health Programs (OSHA) (G.S. 105-129.4(b4))
Article 3A requiresrecipients of creditsto have good occupational safety and health
(OSHA) records. The OSHA requirements are the samefor all credits. A taxpayer is
eligible for acredit only if the taxpayer certifies that, at the business location with
respect to which the credit is claimed, the taxpayer has had no citations under the
Occupational Safety and Health Act that have become a final order within the past
three years for willful serious violations or for failing to abate serious violations.
The certification must be made at the time the taxpayer first claims the credit. A
“serious violation” isdefined in GS. 95-127.

The Department of Revenue receives notification from the Department of Labor
annually of al employers with citations that have become final orders within the
past threeyears. The Department of Revenue uses thisinformation when reviewing
eligibility for the credits.

The time the taxpayer first claims a credit is the date the taxpayer first files a tax
return concerning the credit. The first tax return concerning the credit is the tax
return for the year in which the taxpayer engaged in the qualifying activity.

L arge Investment Enhancements (G.S. 105-129.4(b1))

A taxpayer who is otherwise eligible for a tax credit under this Article becomes
eligiblefor thelargeinvestment enhancements provided for creditsunder thisArticle
if the Secretary of Commerce makes a written determination that the taxpayer is
expected to purchase or lease, and place in service in connection with the eligible
business within a two-year period, at least one hundred fifty million dollars
($150,000,000) worth of one or more of the following: real property, machinery and
equipment, or central office or aircraft facility property. In the case of an interstate
air courier that has or is constructing ahub in this State and in the case of an eligible
major industry, this investment may be placed in service in connection with the
eligible business within a seven-year period. To be an eligible magjor industry, the
taxpayer must be primarily engaged in one of the industries defined in GS. 105-
164.14(j)(3), and be certified by the Secretary of Commerce as planning to invest at
least one hundred million dollars ($100,000,000) of private funds to construct a
facility in this State to engage in one or more of those industries.

. No Overdue Tax

For tax years beginning on or after January 1, 2003, a taxpayer isineligible for an
Article 3A tax credit if the taxpayer has an overdue tax debt at the time the taxpayer
clamsacredit or aninstallment or carryforward of acredit. Anoverduetax debtis
defined in GS. 105-243.1(a)(1) as “[a]ny part of atax debit that remains unpaid 90
days or more after the notice of final assessment was mailed to the taxpayer. The
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term does not include atax debt, however, if the taxpayer entered into an installment
agreement for the tax debt under GS. 105-237 within 90 days after the notice of
final assessment was mailed and has not failed to make any payments due under the
installment agreement.”

3. General Administration

a. Sunset (G.S. 105-129.2A(a), (al), and (a2)
Article 3A isrepealed for business activities that occur on or after January 1, 2006,
with these exceptions:

e Inthe case of an interstate air courier that enters into areal estate lease on or
before January 1, 2006, with an airport authority that providesfor the lease of at
least 100 acres of real property with a lease term in excess of 15 years, this
Articleisrepeal ed effectivefor business activitiesthat occur on or after January
1, 2010.

e Inthecaseof ataxpayer that qualifiesasan eligible maor industry on or before
January 1, 2006, this Article is repealed effective for business activities that
occur on or after January 1, 2010.

b. Expiration (G.S. 105-129.4(a2) and (b2))
This section addresses general expiration provisions applying to all creditsbased on
failure to continue to meet general eligibility requirements. In addition, there are
expiration provisions that apply specifically to each credit. The specific provisions
arediscussed in the sections devoted to each credit. Thegeneral expiration provisions
are listed below. When a credit expires, the taxpayer may not take any remaining
installments of the credit.

Theexpiration of acredit may also affect thetaxpayer’sability to take carryforwards
of a credit. Under the first two circumstances described below, the taxpayer may
continueto claim carryforwards of previousinstallmentswhen acredit expires. Under
the third circumstance, the carryforwards aswell astheinstallments expire. Seethe
section on Carryforwards of Unused Credits for additional information.

The following are circumstances that result in expiration of a credit:

e During the period that installments of a credit accrue, the taxpayer no longer
meets one of the conditions for an eligible business type.

e During the period that installments of acredit accrue, the number of jobs of an
eligible business falls below the minimum number required. When this
happens, any credit associated with that business expires; the expiration isnot
limited to the jobs tax credit.

e Thetaxpayer ceasesto provide health insurance for its employees.

c. Forfeiture(G.S. 105-129.4(d))
A taxpayer that forfeitsa credit isliable for all past taxes avoided as aresult of the
credit plus interest at the rate established under G.S. 105-241.1(i), computed from
the date the taxes would have been due if the credit had not been allowed. The past
taxesand interest are due 30 days after the date the credit isforfeited. A taxpayer that
fails to pay the past taxes and interest by the due date is subject to the penalties
provided in G.S. 105-236. Forfeiture provisions are listed below.
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i. AllCredits
A taxpayer forfeitsacredit allowed if the taxpayer was not eligible for the credit
for the calendar year in which the taxpayer engaged in the activity for which the
credit was claimed.

ii. Worker Training
If ataxpayer forfeitsthe credit for creating jobs, the technology commercialization
credit, or the credit for investing in machinery and equipment, it also forfeitsany
credit for worker training claimed for the jobs for which the credit for creating
jobswas claimed or the jobs at the |ocation with respect to which the technol ogy
commercialization credit or the credit for investing in machinery and equipment
was claimed.

iii. Substantial Investment in Other Property
A taxpayer forfeitsthe credit for substantial investment in other property if it fails
totimely maketherequired level of investment or failsto timely createtherequired
number of new jobs.

iv. Technology Commercialization Credit
A taxpayer forfeits the technology commercialization credit if it fails to timely
maketherequired level of investment or if it failsto meet thetermsof itslicensing
agreement with a research university. If a taxpayer clamed a 20% technology
commercialization credit and fails to make the required level of investment for
the 20% credit, but doesmake therequired level of investment for the 15% credit,
the taxpayer forfeits one-fourth of the 20% credit.

v. Largelnvestment Enhancements
A taxpayer forfeits a large investment enhancement of a tax credit if it faillsto
timely make the required level of investment.

vi. Eligible Major Industry Enhancements
A taxpayer forfeitsthe eligible major industry enhancements, including adelayed
sunset of theArticle 3A creditsand an extended timeto make sufficient investments
to qualify for the large investment enhancements, if the taxpayer fails to timely
make the required level of investment.

d. Changein Ownership of Business (G.S. 105-129.4(¢e))

The sale, merger, consolidation, conversion, acquisition, or bankruptcy of abusiness,
or any transaction by which an existing businessreformul atesitself asanother business
does not create new eligibility in a succeeding business with respect to credits for
which the predecessor was not eligible. A successor business may, however, take
any installment of or carried-over portion of acredit that its predecessor could have
taken if it had atax liability. The acquisition of abusinessis anew investment that
creates new eligibility in the acquiring taxpayer under Article 3A if any of the
following conditions are met:

e Thebusiness closed before it was acquired.

e The business was required to file a notice of plant closing or mass layoff
under the federal Worker Adjustment and Retraining Notification Act, 29
U.S.C. 82102, before it was acquired.
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f.

e Thebusinesswasacquired by itsemployeesthrough an employee stock option
transaction or another similar transaction.

Theterm “business’ meansataxpayer or an establishment. For example, ataxpayer
that purchases one of five plants from an unrelated entity has acquired a business,
and must meet one of the three conditions described above in order to create new
eligibility for itsinvestment.

Tax Election (G.S. 105-129.5)

The credits are allowed against the franchise tax, the income tax, or the gross
premiums tax. The taxpayer elects the tax against which a credit will be claimed
when filing the return on which the first installment of the credit is claimed. This
election is binding on all future installments and carryforwards of that credit. A
special election is provided for the technology commercialization credit. A general
election appliesto all other credits.

I. Technology Commercialization Credit
Thetechnology commercialization credit may be divided between thetaxesagainst
whichitisalowed. The taxpayer elects the percentage of the credit that will be
taken against each tax when filing the return on which the credit is first taken.
Thiselectionisbinding. The percentage of the credit elected to be taken against
each tax may be carried forward only against the same tax.

ii. All Other Credits
The taxpayer must take a credit against only one of the taxes against which it is
allowed.

Fifty Percent (50%) Cap on Credits (G.S. 105-129.5(b))
Thetotal of al creditsmay not exceed 50% of the tax against which they are claimed
for the taxable year, reduced by the sum of all other credits allowed against that tax,
except tax payments made by or on behalf of the taxpayer.

Carryforward of Unused Credit (G.S. 105-129.5(c))

Generally, any unused portion of acredit may be carried forward for the succeeding
fiveyears. Several creditshavelonger carryforward periods, however. Those credits
and their carryforward periods are listed below.

i. 20-Year Carryforward
Any unused portion of the following credits may be carried forward for 20 years:

e Technology commercialization.
e Substantial investment in other property.

e Credits concerning a “large investment” ($150,000,000). A taxpayer is
eligiblefor thelargeinvestment enhancement if the Secretary of Commerce
makes awritten determination that the taxpayer is expected to purchase or
lease, and place in service in connection with the eligible business within
atwo-year period (seven yearsfor interstate air couriersand eligible major
industries), at least $150,000,000 worth of one or more of the following:
real property, machinery and equipment, or central office or aircraft facility
property. If the taxpayer fails to make the required level of investment
within thetwo-year period (seven yearsfor interstateair couriersand eligible
major industries), the taxpayer forfeits the longer carryforward period.
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ii. 15-Year Carryforward for Research and Development
Any unused portion of aresearch and development credit may be carried forward
for the succeeding 15 years.

iii. 10-Year Carryforward for $50,000,000 | nvestment

Any unused portion of a credit may be carried forward for the succeeding 10
years if the taxpayer is expected to purchase or lease, and place in service in
connection with the eligible business within a two-year period (seven years for
interstate air couriers and eligible magjor industries), at least $50,000,000 worth
of oneor moreof thefollowing: real property, machinery and equipment, or central
officeor aircraft facility property. The Secretary of Commerce must issueawritten
determination that the required investment is expected to be made in order for
this extended carryforward period to apply. If the taxpayer fails to make the
required level of investment within the two-year period (seven yearsfor interstate
air couriers and eligible major industries), the taxpayer forfeits the longer
carryforward period.

h. Advisory Ruling (G.S. 105-129.4(g))
A taxpayer may request in writing from the Secretary of Revenue specific advice
regarding eligibility for acredit. G.S. 105-264 governs the effect of this advice.

i. Statuteof Limitations (G.S. 105-129.5(d))
A taxpayer must claim acredit within six months after the date set by statute for the
filing of the return that coincides with the year that the taxpayer qualified for the
credit, including any extensions of that date. The following exampleillustratesthis
requirement:

A calendar year taxpayer creates 10 new qualifying jobsin 2004. Thetaxpayer files
atimely extension on March 15, 2005, which extends the due date of the tax return
to October 15, 2005. Applying the six-month statute of limitations, the taxpayer has
until April 15, 2006 to filethe NC-478A and report the 2004 credit for creating jobs.
If the taxpayer had not filed atimely extension by March 15, 2005, the NC-478A
would have had to be filed by September 15, 2005.

j. Fees(G.S. 105-129.6)

A feeof $500.00isrequired for each credit the taxpayer intendsto claim with respect
toalocationthat isinan enterprisetier three, four, or five area, subject to amaximum
feeof $1,500.00. Thereisno feefor acreditinan enterprisetier oneor tier two area.
There is also no fee for a credit with respect to a location that isin a development
zone. If the taxpayer intends to claim a credit that relates to locations in more than
one enterprise tier area, the fee is based on the highest-numbered enterprise tier
area. The fee is due at the same time as the tax return and the credit will not be
allowed until the feeis paid.

k. Forms
The Form NC-478 series is used to calculate and report tax credits, including the
Article 3A tax credits, that are limited to 50% of the taxpayer’s tax less the sum of
al other credits that the taxpayer clams. Forms NC-478A through NC-478I are
used to calculate the specific credits without regard to the 50% limitation. Form
NC-478isused tototal the specific credits, to determineif the 50% limitation applies,
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and, if so, to allocatethelimited total credit among the specific credits. Form NC-478V
isusedtoreport thefeethat isdue.

Thetable below liststhe tax creditsthat are subject to the 50%-of-tax limitation and
the NC-478 series form on which the credit is reported. The table also indicates if
the credit isan Article 3A credit.

Credit FileForm NC-478 |Article 3A?
plus Form:

Creating Jobs NC-478A Yes

Investing in Machinery NC-478B Yes

and Equipment

Research and Devel opment NC-478C Yes

\Worker Training NC-478D Yes

Investing in Central Office or NC-478E Yes

Aircraft Facility Property

Investing in Business Property  |[NC-478F No; inArt. 3B

(SEE NOTE BEL OW)

Investing in Renewable Energy  |[NC-478G No; inArt. 3B

Property

L ow-income Housing NC-478H No; inArt. 3E

Research and Devel opment NC-478I No; inArt. 3F

Contributions to Development  |No additional form. [Yes

Zone Projects Use NC-478, linel2

Technology Commercialization |No additional form. |Yes
Use NC-478, line9

Investing in Non-hazardous No additional form. [No; inArt. 3B

Dry-cleaning Equipment Use NC-478, line 10

Use of North Carolina Ports Attach Form NC—414|No; inArt. 4
Use NC-478, line 12

Renewable Energy Equipment  |No additional form. |No; inArt. 4

Facility Use NC-478, line 12

Manufacturing Cigarettesfor No additional form. |No; inArt. 4

Export Use NC-478, line 12

Substantial Investment in Other  |No additional form. |Yes

Property Use NC-478, line 12

Renewable Fuel Facility No additional form. [No; inArt. 3B
Use NC 478, linell

Note: TheInvestingin Business Property credit expired for investments made after
December 31, 2001; the last remaining installment of the 2001 credit and
carryforwards may still be taken.

Both Form NC-478 and any applicable Form NC-478 series form must be filed for
any taxable year in which the taxpayer is eligible to claim a credit or an installment
of acredit against the taxpayer’stax liability for that year. Thisrequirement applies
evenif thetaxpayer’stax liability for that year isnot large enough for the taxpayer to
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benefit fromthecredit. If thetaxpayer engagesin activitiesthat quaify for thecredit for
cresting jobs, thecredit for investingin machinery and equipment, or thecredit for investing
incentral officeor aircraft facility property, thetaxpayer must complete Part 1 of Form
NC-478A, Form NC-478B, or Form NC-478E and file the form with the taxpayer’s
return for thetaxable year inwhich the taxpayer engagesin theactivity, even though the
firstingtalment of thecredit will not beclaimed until thefollowing year.

For further information about the Form NC-478 series, see Form NC-478 INST,
Instructions for 2005 Form NC-478 Series.

I. OverdueTax Debts(G.S. 105-129.4(b6)

For tax years beginning on or after January 1, 2003, a taxpayer isineligible for an
Article 3A tax credit if the taxpayer has an overdue tax debt at the time the taxpayer
claims an installment or carryforward of acredit. Anoverduetax debtisdefinedin
GS. 105-243.1(a)(1) as “[a]ny part of atax debit that remains unpaid 90 days or
more after the notice of final assessment was mailed to the taxpayer. Theterm does
not include atax debt, however, if the taxpayer entered into an installment agreement
for thetax debt under G.S. 105-237 within 90 days after the notice of final assessment
was mailed and has not failed to make any payments due under the installment
agreement.”

4. Credit for Creating Jobs (G.S. 105-129.8)
a. Eligibility
To be €ligible for a credit for creating jobs, a taxpayer must meet the following
conditions:

e Meet al genera eligibility requirements described in Section V.
e Have five or more full-time employees.

e Hirean additional full-time employee during the year to fill a position located
in this State.

b. TermsUsed
I. Creating a New Full-time Job
To determine the number of new jobs filled, the taxpayer subtracts the highest
number of full-time employees the taxpayer had in the State at any time during
the twelve-month period preceding the beginning of the taxable year from the
number of full-time employees the taxpayer has in the State at the end of the
taxable year.

ii. Full-timeJob
A position that requiresat least 1,600 hours of work per year and isintended to be
held by one employee during the entire year.

iii. Location of a Job
A jobislocated in an areaif more than fifty percent of the employee’sdutiesare
performed in the area.

c. Credit Amount
The amount of credit allowed is based upon the enterprise tier of the areain which
the position islocated as shown below:
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AreaEnterpriseTier Amount of Credit for Each Job

Tier One $12, 500
Tier Two 4,000
Tier Three 3,000
Tier Four 1,000
Tier Five 500

Development Zonein Any Tier  $4,000 plus the amount for the Tier

d. Takingthe Credit
Thecreditistakenin four equal installmentsover thefour-year period beginning the
year after the taxpayer qualifies for the credit. If ataxpayer isrequired to file more
than one tax return during a year, each return constitutes a year for purposes of
taking installments of the credit.

e. Expiration
If, in one of the four years in which an installment accrues, the number of the
taxpayer’s full-time employees in the State falls below the number of full-time
employees the taxpayer had in the State in the year in which the taxpayer qualified
for the credit, the credit expires and the taxpayer may not take any remaining
installments of the credit. Thiscalculationisillustrated by the following example:

Taxpayer is claiming a credit for forty jobs in tier four at $1,000 per job. The
installments are $10,000 each over four years. During the year that the third
installment of the credit accrues, the taxpayer loses twelve jobs. The third and
fourth installments must be recal culated to recognize the loss of the jobs. After
the recalculation, the third and fourth installments that remain to be taken are
$7,000 each, rather than $10,000 each, computed as follows:

(40 - 12) x $1.000
4

If thetaxpayer has carryforwardsfrom thefirst and second install ments attributable
to the 12 lost jobs, the taxpayer can continue to take the carryforwards for these
even though the installments have expired. When a credit expires, the taxpayer
can still take the portion of an installment that accrued in aprevious year and was
carried forward.

f. Movement of Jobs
Jobs transferred from one area in the State to another area are not considered new
jobs. If ajob qualifies for the credit in one tier, but is moved to another enterprise
tier, the credit is recomputed as if the job had been created initially in the areato
which it was moved.

g. Planned Expansion
A taxpayer that signs aletter of commitment with the Department of Commerce to
create at least 20 new full-timejobsin aspecific areawithin two years (seven years
for interstate air couriersand eligible major industries) of the datetheletter issigned
qualifiesfor the credit in the amount allowed based on the area’s enterprise tier and
development zone designation for that year even though the employeesare not hired
that year. The credit isavailablein thetaxableyear after at least 20 employees have
been hiredif thehiringsarewithin thetwo-year (seven yearsfor interstateair couriersand
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eligiblemgor industries) commitment period. If thetaxpayer doesnot hiretheemployees
within thetwo-year (seven yearsfor interstateair couriersand eligible maor industries)
period, thetaxpayer doesnot get the benefit of theletter of commitment.

5. Credit for Investing in Machinery and Equipment (G.S. 105-129.9)

a. Eligibility
To be eligible for a credit for investing in machinery and equipment, a taxpayer
must:

e Meet all genera eligibility requirements described in “Genera Eligibility
Requirements.”

e Purchase or lease eligible machinery and equipment.

o Placetheeligible machinery and equipment in service during the taxable year.

b. TermsUsed

Cost

In the case of property owned by the taxpayer, cost is determined pursuant to
regulations adopted under section 1012 of the Internal Revenue Code. In the
case of property the taxpayer |easesfrom another, cost isvalued at eight timesthe
net annual rental rate as described in G.S. 105-130.4(j)(2).

. Eligible Machinery and Equipment

Machinery and equipment are eligible if they are capitalized by the taxpayer for
tax purposes under the Internal Revenue Code and are not | eased to another party.
Property expensed under Section 179 of the Codeisnot eligible. Inthe caseof a
qualifying largeinvestment, machinery and equipment that are not capitalized by
the taxpayer are eligibleif the taxpayer |eases them from another party.

Machinery and Equipment

Engines, machinery, equipment, tools, and implements used or designed to be
used in the business for which the credit is claimed. The term does not include
real property as defined in G.S. 105-273 or rolling stock as defined in G.S. 105-
333.

c. Credit Amount
The credit is 7% of the excess of the eligible investment amount over the applicable
threshold if the investment is placed in servicein atier one or tier two area, 6% for
tier three, 5% for tier four, and 4% for tier five. Businessactivities subject to aletter
of commitment applied for before January 1, 2003 qualify for a 7% credit regardless
of thetier in which the investment is placed in service.

The eligible investment amount is the lesser of the following:

e The cost of the machinery and equipment.

e Theamount by whichthe cost of all of thetaxpayer’s machinery and equipment
that isin servicein North Carolina on the last day of the taxable year exceeds
the cost of all of the taxpayer’s machinery and equipment that was in service
in North Carolinaon thelast day of the base year. The baseyear isthat year, of
thethreeimmediately preceding taxableyears, in which the taxpayer had the most
meachinery and equipment in servicein North Carolina.
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The threshold is based on the enterprise tier of the area where the machinery and
equipment are placed in service during the taxable year. Thresholds for tier one
through tier five are asfollows:

EnterpriseTier Area Threshold
Tier One $ -0-
Tier Two 100,000
Tier Three 200,000
Tier Four 1,000,000
Tier Five 2,000,000

(Note: For business activities subject to aletter of commitment applied for before
January 1, 2003, the threshold in tier four is $500,000 and the threshold in tier five
is $1,000,000.)

If the taxpayer places eligible machinery and equipment in service in an area over
the course of atwo-year period, the applicable threshold for the second taxable year
isreduced by the eligible investment amount for the previous taxable year.

If machinery and equipment are placed in service at two or more establishments
within the same tier during the taxable year, the threshold must be applied to each
establishment.

. Taking the Credit

The credit istaken in seven equal installments beginning the year after the taxpayer
qualifies for the credit. If ataxpayer is required to file more than one tax return
during a year, each return constitutes a year for purposes of taking installments of
the credit.

Expiration

Generdly, if machinery and equipment are disposed of, taken out of service, or
moved out of North Carolina prior to the end of the seven-year period in which the
credit is claimed, the amount of credit that relates to the machinery and equipment
no longer in service expires and a taxpayer may not take any remaining installment
related to this machinery and equipment. However, a taxpayer that replaces or
otherwise disposes of machinery and equipment for which a credit was claimed can
continue to take the remaining installments of the credit that relate to the machinery
and equipment no longer in service if the net reduction in the cost of the taxpayer’s
eligible machinery and equipment in the enterprise tier does not exceed 20% of the
cost of the disposed property. If the net reduction exceeds 20%, the remaining
installments of the credit expire. If during asingletax year the taxpayer disposes of
machinery and equipment with respect to two or more creditsin the sametier, costs
are calculated based on all credits affected.

The “net investment reduction” calculation isillustrated by the following example:

e Taxpayer has $10,000,000 of eligible machinery and equipment in servicein
tier one.

e Duringthetax year, apieceof equipment with acost of $2,500,000 istaken out of
svice.
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e Thereareremaninginstallmentsof acredit related to the equi pment taken out of
savice.

e Replacement equipment is placed into service during the same tax year at a
cost of $1,500,000.

e Total cost of eligible equipment at the end of the tax year is $9,000,000.

The net investment reduction in tier oneis $1,000,000 ($10 million - $9 million).
Twenty percent of the cost of the equipment taken out of service is $500,000
($2,500,000 x .20). The net reduction in total eligible equipment ($1 million) is
greater than 20% of the cost of the equipment taken out of service ($500,000).
Therefore, the installments related to the $2,500,000 piece of equipment expire.

If ataxpayer disposes of a portion of the machinery and equipment for which a
credit isclaimed, and the taxpayer is not entitled to continue taking the installments
of the credit in accordance with the“ net investment reduction” calculationillustrated
above, the amount of the credit associated with the machinery and equipment no
longer in service expires. Thiscalculation isillustrated by the following example:

e Taxpayer has $10,000,000 of eligible machinery and equipment in servicein
tier one where the threshold is $0.

e Taxpayer isclaiming a credit of $700,000 at $100,000 per installment based
on its $10,000,000 investment.

e During the year that the third installment of the credit accrues, a piece of
equipment for which the credit is claimed with a cost of $2,500,000 is taken
out of service.

The remaining installments beginning in year three are $75,000 each, computed
asfollows:

$10,000.,000 - $2,500,000 x .07
7

When a credit expires, a taxpayer can still take a portion of an installment that is
related to the machinery and equipment no longer in service and accrued in aprevious
year and was carried forward.

Movement to Higher Tier (G.S. 105-129.9(d))

If machinery and equipment for which a credit has been claimed islater moved to a
higher-numbered tier, the credit is recomputed as if the machinery and equipment
had been placed originaly in the areato which it was moved.

. Planned Expansion (G.S. 105-129.9(¢e))

A taxpayer that signs a letter of commitment with the Department of Commerce to
place specific eligible machinery and equipment in service in an area within two
years (seven years for interstate air couriers and eligible mgjor industries) after the
date the letter is signed may, in the year the eligible machinery and equipment are
placed in service in that area, calculate the credit for which the taxpayer qualifies
based on thearea senterprisetier and development zonedesignation for theyear theletter
wassigned. If thetaxpayer doesnot place part or al of the specified eligible machinery
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and equipment in servicewithin thetwo-year period (seven yearsfor interstateair couriers
and digiblemagor industries), thetaxpayer doesnot qualify for the benefit of theletter of
commitment with repect to the machinery and equipment not placedin servicewithinthe
two-year period (sevenyearsfor interstatear couriersand eligiblemajor industries).

6. Credit for Technology Commercialization (G.S. 105-129.9A)

The credit for technology commercialization is similar to the credit for investing in
machinery and equipment, but with higher rates of credit, and with more difficult
eligibility requirements. Consequently, except asprovided in this section, the provisions
that apply to the credit for investing in machinery and equipment also apply to the
technology commercialization credit. A taxpayer cannot take the machinery and
equipment credit and the technology commercialization credit with respect to the same
asset.

a. Eligibility
To beeligiblefor atechnology commercialization credit, the taxpayer must meet all
of the requirements for the credit for investing in machinery and equipment. In
addition, the taxpayer must meet all of the conditions listed below:

The eligible machinery and equipment must be directly related to production
based on technology developed by and licensed from aresearch university; or
be used to produce resources essential to the taxpayer’s production based on
technology developed by and licensed from aresearch university.

The eligible machinery and equipment must be placed in service in atier one,
two, or three enterprise area.

The éligible investment amount must be at least $10,000,000 for the taxable
year.

If qualifying for a20% credit, the taxpayer must invest at least $150 millionin
eligible machinery and equipment by the end of the fourth year after theyear in
which eligible machinery and equipment are first placed in service in the area.
If qualifying for a 15% credit, the taxpayer must invest at least $100 millionin
eligible machinery and equipment by the end of the fourth year after theyear in
which eligible machinery and equipment are first placed in service in the area.
No more than nine years has passed since the first taxable year the taxpayer
claimed atechnology commercialization credit with respect to the samelocation.

b. TermsUsed

Eligible Machinery and Equipment

Unlike the requirement for the credit for investing in machinery and equipment,
a leased piece of machinery and equipment does not have to be capitalized in
order to be“eligible” for this credit.

. Research University

Aningtitution of higher education classified asaResearch | university or aResearch
[ university in the most recent edition of “A Classification of Institutions of
Higher Education,” the official report of The Carnegie Foundation for the
Advancement of Teaching.

c. CreditAmount
The credit is a percentage of the excess of the eligible investment amount over the
applicable threshold for the tax year. For ataxpayer whose level of investment is at
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least $100 million, the percentageis15%. If thelevd of investment isat least $150 million,
the percentageis20%.

In calculating the eligible investment amount, machinery and equipment that were

transferred to another taxpayer or were taken out of service during the three years
preceding the tax year may be considered the taxpayer’s machinery and equipment
if certain conditions are met. See GS. 105-129.9A(b) for the conditions. If the
taxpayer wants to include machinery and equipment under the exception in GS.

105-129.9A(b)(2), the taxpayer must first request a ruling by the Department of

Revenue as to whether the taxpayer meets the conditions.

d. Takingthe Credit
The credit is taken for the taxable year in which the machinery and equipment are
placed in service. The credit is not taken in installments.

7. Credit for Research and Development (G.S. 105-129.10)
a. Eligibility
To be eligible for a credit for research and development, a taxpayer must:

Meet all general eligibility requirements described in “General Eligibility
Requirements.”

Claim for the taxable year the federal income tax credit for research and
development under section 41(a) or section 41(c)(4) of the Internal Revenue
Code.

Special Rules:

If the primary activity of an establishment of thetaxpayer in this State is computer
services, the taxpayer’s qualified research expenditures in this State are
considered to be used in computer services.

For all other taxpayers, the taxpayer’s qualified research expenditures in this
State are considered to be used in the primary business of the taxpayer.

b. TermsUsed

Base Amount and Qualified Research Expenses
Defined under section 41 of the Code.

ii. Code

The Internal Revenue Code enacted as of January 1, 1999.

c. Credit Amount

General Research and Development Credit

A taxpayer that claims for the taxable year a federal income tax credit under
section 41(a) of the Code for increasing research activitiesis allowed a credit of
5% of the State’s apportioned share of the taxpayer’s expendituresfor increasing
research activities. The State’ s apportioned share of ataxpayer’s expendituresfor
increasing research activities is the excess of the taxpayer’s qualified research
expenses for the taxable year over the base amount, multiplied by a percentage
equal to theratio of thetaxpayer’squalified research expensesin this State for the
taxableyear to thetaxpayer’stotal qualified research expensesfor thetaxableyear.
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Alter native Resear ch and Development Credit

A taxpayer that claims the alternative incremental credit under section 41(c)(4)
of the Code for increasing research activitiesis allowed a credit equal to 25% of
the State’ s apportioned share of thefederal credit claimed. The State’sapportioned
share of the federal credit claimed is the amount of the alternative incremental
credit the taxpayer claimed under section 41(c)(4) of the Code for the taxable
year multiplied by a percentage equal to the ratio of the taxpayer’s qualified
research expensesin this State for the taxable year to the taxpayer’stotal qualified
research expensesfor thetaxableyear. Theamount of the alternativeincremental
credit claimed by ataxpayer isdetermined without regard to any reduction elected
under section 280C(c) of the Code.

d. Takingthe Credit
The credit istaken for the taxable year in which the taxpayer qualifiesfor the credit.
Thecreditisnot taken ininstallments. Effectivefor research activities occurring on
or after May 1, 2005, the credits allowed under this section and the credit allowed
under Article 3F are exclusive. A taxpayer can elect to take only one of the three
credits with respect to its research activitiesin ataxable year.

8. Credit for Worker Training (G.S. 105-129.11)
a. Eligibility
To be eligible for acredit for worker training, ataxpayer must:

Meet all general eligibility requirements described in “General Eligibility
Requirements” except for the wage standard test.

Provide worker training for five or more of its eligible employees during the
taxable year.

b. TermsUsed

Eligible Employee
An employee who is in a full-time position classified as non-exempt under the
Fair Labor Standards A ct and who meets one or more of thefollowing conditions:

e Theemployeeoccupiesajob for which thetaxpayer iseligibleto claim an
installment of the credit for creating jobs.

e The employee is being trained to operate machinery and equipment for

which the taxpayer is eligible to claim an installment of the credit for
investing in machinery and equipment.

. Location of a Job

A jobislocated in an areaif morethan 50% of the employee' sdutiesare performed
in the area.

c. Credit Amount
The credit is equal to the wages paid to the eligible employees during the training.
Wages paid to an employee performing his or her job while being trained are not
eligiblefor the credit. For positionslocated in an enterprisetier one area, the credit
may not exceed $1,000 per employeetrained during thetaxableyear. For positionslocated
inother tiers, the credit may not exceed $500 per employeetrained during thetaxable
year.
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d. TakingtheCredit
Thecredit istaken during thetaxable year thewages are paid to the eligible employees
during training. The credit is not taken in install ments.

9. Credit for Investing in Central Office or Aircraft Facility Property (G.S. 105-
129.12)
a. Eligibility
To be éligible for the credit, ataxpayer must:

e Meetal of thegeneral eligibility requirementsdescribed in* Genera Eligibility
Requirements.”

e Purchase or lease real property in North Carolina.

e Begin to use the property as a central office or an aircraft facility during the
taxable year.

b. Cost Defined
In the case of property owned by the taxpayer, cost is determined pursuant to
regulations adopted under section 1012 of the Code. In the case of leased property,
cost isconsidered to bethetaxpayer’slease paymentsover aseven-year period, plus
any expenditures made by the taxpayer to improve the property beforeit is used as
thetaxpayer’scentral officeor aircraft facility if the expendituresare not reimbursed
or credited by the lessor.

c. Credit Amount
The credit is 7% of the eligibleinvestment amount. The eligibleinvestment amount
isthe lesser of the following:

e Thecost of the property.

e Theamount by which the cost of al the property the taxpayer isusing in North
Carolinaascentral officesor aircraft facilitieson thelast day of the taxableyear
exceedsthe cost of all the property the taxpayer was using in North Carolinaas
central offices or aircraft facilities on the last day of the base year. The base
year isthat year, of the threeimmediately preceding taxable years, in which the
taxpayer was using the most property in North Carolina as central offices or
aircraft facilities.

The maximum credit is $500,000 per taxpayer. The basisin any real property for
which acredit is allowed must be reduced by the amount of credit allowable.

d. Mixed UseProperty
If the property is used for more than one purpose, the credit is allowed only with
respect to the portion of the property that isused asacentral officeor aircraft facility.
This determination is made using the following fraction:

square footage of the property used as central office or aircraft facility
total square footage of the property

e. TakingtheCredit
The credit istaken in seven equal installments beginning the year after the taxpayer
qgualifies for the credit. If ataxpayer is required to file more than one tax return
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10.

during ayear, each return constitutesayear for purposes of taking installments of the
credit.

Expiration
The credit expiresin the following circumstances:

e When the property for which the credit is claimed is no longer used as a central
office or an aircraft facility.

¢ When the total number of employees the taxpayer employs at all of its central
offices or aircraft facilitiesin North Carolina drops below 40.

e When aportion of the property for which the credit isclaimed isno longer used
asacentral office or an aircraft facility. In this circumstance, the amount of the
credit associated with the portion no longer used asacentral office or an aircraft
facility expires. The remaining installments are computed by multiplying the
total credit times the fraction described above for mixed-use property.

When a credit expires, the taxpayer can still take the portion of an installment that
accrued in aprevious year and was carried forward.

Credit for Substantial Investment in Other Property (G.S. 105-129.12A)
Eligibility

To beéeligible for the credit, the taxpayer must receive awritten determination from
the Secretary of Commerce that the Secretary expects the taxpayer to purchase or
lease and use in an eligible business at a specific location within athree-year period
at least $10,000,000 of rea property, and to create 200 new jobs at that location
within two years of the time that the property isfirst used in an eligible business.
This requirement is set out in GS. 105-129.4(b5). Additionally, the taxpayer must
meet al of the eligibility requirements listed below:

e Meetal of thegeneral eligibility requirementsdescribed in* Genera Eligibility
Requirements.”

e Purchase or lease real property in an enterprisetier one or two area.

e Begin to use the property in an eligible business during the taxable year.

b. TermsUsed

I. Cost
In the case of property owned by the taxpayer, cost is determined pursuant to
regulations adopted under section 1012 of the Internal Revenue Code. In the
case of leased property, cost is considered to be the taxpayer’s lease payments
over aseven-year period, plus any expenditures made by the taxpayer to improve
the property before the taxpayer usesit if the expenditures are not reimbursed or
credited by the lessor.

li. Property Located in an Enterprise Tier Oneor TwoArea
Property islocated in an enterprisetier oneor two areaif the areais designated as
tier one or two at thetimethe taxpayer requeststhe required written determination
from the Secretary of Commerce regarding its expected investment.
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c. CreditAmount
Thecreditis30% of theeligibleinvestment amount. Theeligibleinvestment amount
isthe lesser of the following:

e Thecost of the property.

e Theamount by which the cost of all of thereal property the taxpayer isusing
inthis State in an eligible business on the last day of the taxable year exceeds
the cost of all of the real property the taxpayer was using in this State in an
eligible business on thelast day of the baseyear. The base year isthat year, of
thethreeimmediately preceding taxable years, in which the taxpayer wasusing
the most real property in this State in an eligible business.

When an investment is phased in over the course of more than one tax year, the
taxpayer may claim acredit in each year based on the eligible investment amount of
the property that isfirst used in an eligible business for the current tax year. The
basis in any real property for which a credit is allowed must be reduced by the
amount of credit allowable.

d. Mixed Use Property
If the property is used for more than one purpose, the credit is allowed only with
respect to the portion of the property that isused asacentral office or aircraft facility.
This determination is made using the following fraction:

square footage of the property used as central office or aircraft facility
total square footage of the property

e. Takingthe Credit
The credit istaken in seven equal installments beginning the year after the taxpayer
qualifies for the credit. If ataxpayer is required to file more than one tax return
during a year, each return constitutes a year for purposes of taking installments of
the credit.

f. Expiration
The credit expiresin the following circumstances:

e When the property for which the credit is claimed is no longer used in an
eligible business.

e When thetotal number of employees at the property with respect to which the
credit is claimed drops below 200.

e When a portion of the property for which the credit is claimed is no longer
used in an eligible business. In this circumstance, only the amount of the credit
associated with the portion no longer used in an eligible businessexpires. The
remaining installments are computed by multiplying the total credit timesthe
fraction described above for mixed-use property.

When a credit expires, the taxpayer may not take any remaining installments of the
credit. The taxpayer can still take the portion of an installment that accrued in a
previous year and was carried forward.
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11. Credit for Development Zone Projects (G.S. 105-129.13)
a. Eligibility
The general eligibility requirements do not apply to this credit. To be eligiblefor a
credit for a development zone project, the taxpayer must meet the following
requirements:

Contribute cash or property to adevel opment zone agency for animprovement
project in a development zone.

Not control, be controlled by, or be under common control with an affiliate of
the development zone agency. The taxpayer may not have one of the
relationships defined in section 267(b) of the Internal Revenue Code with the
devel opment zone agency.

File an application with the Department of Revenue on or before April 15 of
the year following the calendar year in which the contribution was made. The
Secretary may grant an extension for filing the application if ataxpayer makes
atimely request for an extension. An extension allowsthe taxpayer tofilethe
application by the following September 15.

Include with an application submitted a certified appraisal of the value of the
property contributed, if the contribution was of property rather than cash.

b. TermsUsed
i. Control
A person controls an entity if the person owns, directly or indirectly, more than
10% of the voting securities of that entity. The term “voting security” means a
security that confers upon the holder the right to vote for the el ection of members
of theboard of directorsor similar governing body of the businessor isconvertible
into, or entitles the holder to receive upon its exercise, a security that confers
such aright to vote. A general partnership interest is avoting security.

ii. Development ZoneAgency
Any of the following agencies that the Department of Commerce certifies will

undertake an improvement project in a development zone will qualify:

e A community-based development organization qualified under 24 C.F.R.
section 570.204.

e A community action agency that has been officially designated as such
pursuant to section 210 of the Economic Act of 1964, Public Law 88-452,
78 Stat. 508.

e A community development corporation.

e A community development financial institution certified by the United
States Department of the Treasury under the Community Devel opment
Banking and Financial InstitutionsAct of 1994, 12 U.S.C. section 4701.

e A community housing development organization qualified under theHOME
Investment Partnerships Act, 42 U.S.C. section 12701 and 12704, and 24
C.F.R. section 92.2.

e A local housing authority created under Article 1 of Chapter 157 of the
General Statutes.
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iii. Improvement Project
A project to construct or improve real property for community development
purposes or to acquire real property and convert it for community development
purposes. Construction or improvement includes services provided by a
development zone agency directly related to the construction or improvement,
and project development fees charged by a developer for the construction or
improvement.

c. Credit Amount
The credit is equal to 25% of the value of the contribution of cash or property to a
development zone agency for an improvement project in a development zone. A
contribution isfor an improvement project if the agency receiving the contribution
contracts in writing to use the contribution for the project and agrees in the contract
to repay to the taxpayer, with interest, any part of the contribution not used for the
project.

d. Takingthe Credit
The credit may not be taken in the year in which the contribution ismade. Instead,
the credit must be taken for the taxable year beginning during the calendar year in
which the application to the Department of Revenuefor the credit becomes effective.

e. Caeiling
The total amount of all credits for contributions made in a calendar year may not
exceed $4,000,000. If the total amount of credits claimed exceeds $4,000,000, the
Secretary of Revenue must allocate the $4,000,000 in tax creditsin proportion to the
size of the credit claimed by each taxpayer. If a credit is reduced because of this
ceiling, the Secretary must notify the taxpayer of the amount of the reduction of the
credit on or before December 31 of the year the application was filed.

f. Forfeiture
A taxpayer forfeits the credit to the extent the development zone agency uses the
taxpayer’s contribution for any purpose other than an improvement project.

C. Business & Energy Tax Credits (Article 3B of Chapter 105)

1. General Information
(Appliesto all credits under this article unless otherwise noted.)

a. Franchise, Income, or Gross Premium Tax Election (G.S. 105-129.17(a))
The credits allowed under this article can be taken against franchise or income tax,
but not against insurance gross premium tax unless otherwise noted. The taxpayer
must elect the tax against which a credit will be claimed when filing the return on
which the first installment of the credit is claimed. This election is binding. All
future installments and carryforwards of a credit must be claimed against the same
tax.

b. Cap on Credit (G.S. 105-129.17(b))
Total credits, including carryforwards, claimed under this article may not exceed
fifty percent (50%) of the tax against which they are claimed for the taxable year,
reduced by the sum of all other credits, including carryforwards, against that tax,
except tax payments made by or on behalf of the taxpayer.
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c. Credit Carryforward (G.S. 105-129.17(b))
Unused portions of the credits may be carried forward for the succeeding five years
unless otherwise noted, but must be taken against the same tax as on the return on
which the credit was first taken.

d. Substantiation (G.S. 105-125.18)
Theburden of proving digibility for any credit under thisarticle restsupon the taxpayer.
Every taxpayer claiming acredit under thisarticle must maintain and make available
for inspection by the Secretary of Revenue any records the Secretary considers
necessary to determine and verify the amount of the credit to which the taxpayer is
entitled. No credit may be allowed to any taxpayer that fails to maintain adequate
records or to make them available for inspection.

e. Forms

The Form NC-478 seriesis used to calculate and report tax credits, including the tax
creditsallowed under Article 3B, that arelimited to fifty percent (50%) of thetaxpayer’s
tax lessthe sum of all other creditsthat the taxpayer claims. Forms NC-478A through
NC-478H are used to cal cul ate the specific credits without regard to the fifty percent
(50%) limitation. Form NC-478 is used to total the specific credits, to determine if
the fifty percent (50%) limitation applies, and, if so, to alocate the limited total
credit among the specific credits.

Both Form NC-478 and the applicable Form NC-478 series form must be filed for
any taxableyear inwhich thetaxpayer iseligibleto claim acredit or an installment of
a credit against the taxpayer’s tax liability for that year. This requirement applies
evenif thetaxpayer’stax liability for that year isnot large enough for the taxpayer to
benefit from the credit.

2. Credit for Investing in Business Property (G.S. 105-129.16)

a. Credit
This credit was effective for taxable years beginning January 1, 1996 or later, and
applicableto property placed in serviceon or after August 1, 1996. The credit expired
effectivefor business property placed in serviceon or after January 1, 2002. However,
taxpayers can continueto claim installments or carryforwards of unused installments
of the credit.

b. Expiration of Credit (G.S. 105-129.16(b))
If business property isdisposed of, taken out of service, or moved out of North Carolina
prior to the end of the five year period in which the credit is claimed, the credit
expires and a taxpayer may not take any remaining installment of the credit except
for the portion of an installment that accrued in a previous year and had been carried
forward.

3. Credit for Investing in Renewable Energy Property (G.S. 105-129.16A)
(Effective for taxable years beginning on or after January 1, 2000. The credit
sunsets effective for renewable energy property placed in service on or after
January 1, 2011.)

a. Credit
If ataxpayer that has constructed, purchased, or leased renewable energy property
placesit in service during the taxable year, the taxpayer is alowed a credit equal to
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thirty-five (35%) of the cost of the property. No creditisallowed to the extent the cost of
the renewabl e energy property was provided by public funds.

If the taxpayer owns the property, the cost is determined in accordance with section
1012 of the Code and is subject to the limitation on cost provided in section 179 of
the Code. If the property isleased, the cost is eight times the net annual rental rate.
The net annual rental rate is the annual rental rate paid by the taxpayer less any
annual rental rate received by the taxpayer from subrentals. The subrentals are not
deducted if they are businessincome for the taxpayer.

If the property servesasingle-family dwelling, the credit istaken for the taxable year
inwhichthe property isplaced in service. For all other property, thecreditistakenin
five equal installments beginning with the year the property is placed in service.

. Cap on Credit (G.S. 105-129.16A(c))

The maximum credit allowed for nonresidential property is$250,000 per installation.
Effectivefor taxable yearsbeginning on or after January 1, 2006, the maximum credit
alowed for nonresidential property is $2,500,000. The credit ceilingsfor residential
property are:

e  $1,400 per dwelling unit for solar energy equipment for domestic water heating.
Effectivefor taxable years beginning on or after January 1, 2006, pool heatingis
included.

e  $3,500 per dwelling for solar energy equipment for active space heating, combined
active space and domestic hot water systems, and passive space heating; and

e $10,500 per installation for any other renewable energy property for residential
purposes.

Eligible Renewal Energy Property (G.S. 105-129.15)
Any of the following machinery and equipment or real property is considered to be
eligible renewable energy property:

e Biomassequipment that usesrenewabl e biomassresourcesfor biofuel production
of ethanol, methanol, and biodiesel; methane production using agricultural and
animal waste or garbage; commercial thermal or electrical generation from
renewable energy crops or wood waste material. Effective for taxable years
beginning on or after January 1, 2006 el ectrical generationisno longer restricted
to using renewable energy crops or wood waste material. Biomass equipment
includes any equipment used for converting, conditioning and storing theliquid
fuels, gas and electricity produced with biomass equipment.

e Hydroelectric generators located at existing dams or waterways and related
devices for water supply and control and converting, conditioning, and storing
the electricity generated.

e Solar energy equipment that uses solar radiation as a substitute for traditional
energy for water heating, active space heating and cooling, passive heating,
daylighting, generating electricity, distillation, desalination, detoxification, or
the production of industrial or commercia processheat. Solar energy equipment
includes any equipment used for collecting, storing, exchanging, conditioning,
or converting solar energy to other useful forms of energy.
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e Wind equipment required to capture and convert wind energy into electricity or
mechanical power and related devices.

d. Expiration of Credit (G.S. 105-129.16A(b))
If the property is disposed of, taken out of service, or moved out of North Carolina
during thefive year installment period, the credit expires and ataxpayer may not take
any remaining installment of the credit except for the portion of an installment that
accrued in aprevious year and has been carried forward. No credit isallowed to the
extent the cost of the renewable energy property was provided by public funds.

e. Credit Availability (G.S. 105-129.16A(d))
A taxpayer may not claim a credit for renewable energy property under Article 3B if
the taxpayer is claiming any other credit allowed in Chapter 105 with respect to
renewable energy property. A taxpayer may not take acredit for property the taxpayer
leases from another unless the taxpayer obtains the lessor’s written certification that
the lessor will not claim a credit with respect to the property.

4. Credit for Investing in Non-Hazardous Dry Cleaning Equipment (G.S. 105-
129.16C)
(Effective for taxable years beginning on or after July 1, 2001. The credit sunsets
effective January 1, 2006.)

a. Credit
If ataxpayer that has purchased or leased qualified dry-cleaning equipment, placesit
inserviceinthis State for commercial purposes during the taxable year, the taxpayer
isalowed acredit equal to twenty percent (20%) of the cost of the equipment.

b. Qualified Equipment
Qualified dry-cleaning equipment is equipment that is designed and used primarily
to dry-clean clothing and other fabric and does not use any hazardous solvent or any
other substancethat the Department of Environment and Natural Resources determines
to pose athreat to human health or the environment.

c. Hazardous Solvent
Hazardous solvent is a solvent, any portion of which consists of a chlorine-based
solvent, ahydrocarbon-based solvent, ahazardous substance asdefined in G.S. 130A-
310(2), or any substance determined by the Administrator of the Environmental
Protection Agency or the Director of the National Institute of Occupational Safety
and Health to possess carcinogenic potential to humans

d. Restrictions(G.S. 105-129.16C(b))
No credit is alowed to the extent the cost of the equipment was paid with public
funds. A taxpayer that claims any other credit allowed under Chapter 105 of the
General Statutes with respect to dry-cleaning equipment may not take the credit
allowed in this section with respect to the same equipment.

e. Substantiation (G.S. 105-129.16C(a))
To claim the credit, the taxpayer must file, with the tax return on which the credit is
claimed, a certification by the Department of Environment and Natural Resources
that the equipment purchased or leased by the taxpayer is qualified dry-cleaning
equipment.
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5. Credit for Constructing Renewable Fuel Facilities (G.S. 105-129.16D)
Effective for taxable years beginning on or after January 1, 2005, either a dispensing
credit or aproduction credit isallowed for the construction of renewable fuel facilities.
Either credit is subject to the tax election and cap on credit amount provisions of G.S.
105-129.17, the substantiation requirements of G.S. 105-129.18, and the requirement
in G.S. 105-129.19 that the Department report the credits claimed to the Revenue Laws
Study Committee and to the Fiscal Research Division of the General Assembly.

a. Renewable Fuel Defined (G.S. 105-129.15(8))
Renewable fud is either:

e Biodiesd asdefined in G.S. 105-449.60, or

e Ethanol either unmixed or in mixtures with gasoline that are seventy percent
(70%) or more ethanol by volume.

b. Dispensing Credit (G.S. 105-129.16D(a))
A taxpayer that constructs and installs and places in service in this State a qualified
facility for dispensing renewable fuel is allowed a dispensing credit. A facility is
qualified if the equipment used to store or dispense renewable fuel islabeled for this
purpose and is clearly identified as associated with renewable fuel.

Thecreditisequal to fifteen percent (15%) of the cost to the taxpayer of constructing
and installing the part of the dispensing facility, including pumps, storage tanks, and
related equipment, that is directly and exclusively used for dispensing or storing
renewablefuel.

Thetax credit is claimed in three equal installments beginning with the taxable year
in which the facility is placed in service. If, in one of the years during which an
installment of the credit isto be claimed, the portion of afacility that is directly and
exclusively used for dispensing or storing renewable fuel is disposed of or taken out
of service, the credit expiresand the taxpayer may not take any remaining installments
of the credit; however, the taxpayer may continueto claim any carryforwards of any
prior years installments.

c. Production Credit (G.S. 105-129.16D(b))

A taxpayer that constructs and placesin servicein this State acommercial facility for
processing renewablefuel isallowed aproduction credit. Thecreditisequal to twenty-
five (25%) of the cost to the taxpayer of constructing and equipping the facility. The
tax credit is claimed in seven equal installments beginning with the taxable year in
whichthefacility isplacedin service. If, inoneof theyearsduring which aninstallment
of the credit is to be claimed, the facility is disposed of or taken out of service, the
credit expires and the taxpayer may not take any remaining install ments of the credit;
however, the taxpayer may continue to claim carryforwards of any prior years
installments.

d. No Double Credit (G.S. 105-129.16D(c))
A taxpayer that claimsany other tax credit allowed under Chapter 105 with respect to
the costs of constructing and installing a renewable energy facility may not take the
credit allowed in this section with respect to the same costs.
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€.

Sunset (G.S. 105-129.16D(d))
The credit allowed in this section sunsets for facilities placed in service on or after
January 1, 2008.

D. Tax Incentivesfor Recycling Facilities (Article 3C of Chapter 105)
1. General Information

a.

Eligibility

In order for amanufacturing plant to be considered arecycling facility at |east seventy-
five percent (75%) of its products must be made from materialsthat consist of at |east
fifty percent (50%) post-consumer waste material measured by weight or volume.
Theterm “recycling facility” includesreal and personal property located at or onland
inthe same county and reasonably near the plant site that are used to perform business
functions related to the plant or to transport materials and products to or from the
plant. A plant may qualify as either a major recycling facility or alarge recycling
facility.

Major Recycling Facility (G.S. 105-129.26(a))
A recycling facility qualifiesfor the tax credits provided under Article 3C for mgor
recycling facilitiesif it meets all of the following conditions:

e Thefacility islocated in an areathat was an enterprise tier one area at the time
the owner began construction of the facility.

e The Secretary of Commerce has certified that the owner will, by the end of the
fourth year after the year the owner begins construction of therecycling facility,
invest at least three hundred million dollars ($300,000,000) in the facility and
create at least 250 new, full-time jobs at the facility.

e Thejobsat the recycling facility meet the wage standard in effect as of the date
the owner begins construction of the facility.

Ii. Large Recycling Facility (G.S. 105-129.26(b))

b.

A recycling facility qualifiesfor the tax credit provided in GS. 105-129.27 for large
recycling facilitiesif it meets all of the following conditions:

e Thefacility islocated in an areathat was an enterprise tier one area at the time
the owner began construction of the facility.

e The Secretary of Commerce has certified that the owner will, by the end of the
second year after the year the owner begins construction of therecycling facility,
invest at least one hundred fifty million dollars ($150,000,000) in the facility
and creates at least 155 new, full-time jobs at the facility.

e Thejobsat the recycling facility meet the wage standard in effect as of the date
the owner begins construction of the facility.

Forms

Form CD-425 is used to report any tax credits claimed under this article. Thisform
must be filed for any taxable year in which a credit or a carryforward of a credit
against the taxpayer’s tax liability for that year is claimed.

Substantiation (G.S. 105-129.26(d))
Theburden of proving digibility for any credit under thisarticlerestsupon the taxpayer.
Every taxpayer claiming acredit under thisarticle must maintain and make available
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for ingpection by the Secretary of Revenue any recordsthe Secretary considers necessary
to determine and verify theamount of thecredit towhichthetaxpayer isentitled. No credit
may be allowed to any taxpayer that failsto maintain adequate records or to makethem
availablefor ingpection.

d. Forfeture(G.S. 105-129.26(c))
If the owner of alarge or major recycling facility failsto make the required minimum
investment or create the required number of new jobs within the period certified by
the Secretary of Commerce, the recycling facility forfeits all tax credits previously
received under thisArticle. Forfeiture does not occur, however if the failurewas due
to events beyond the owner’s control.

Upon forfeiture, the owner is liable for a tax equal to the amount of all past taxes
avoided asaresult of thetax credits claimed plusinterest at the rate established in G,
S. 105-241.1(i), computed from the date the taxes would have been due if the tax
benefits had not been received. Thetax and interest are due 30 days after the date of
theforfeiture. Anowner that failsto pay thetax and interest is subject to the penalties
provided in G.S. 105-236.

2. Credit for Investing in Large or Major Recycling Facility (G.S. 105-129.27)
a. Credit
An owner that purchases or leases machinery and equipment for a major recycling
facility in this State during the taxable year is alowed a credit equal to fifty percent
(50%) of the amount payable by the owner during the taxable year to purchase or
lease the machinery and equipment.

An owner that purchases or leases machinery and equipment for a large recycling
facility in this State during the taxable year isallowed acredit equal to twenty percent
(20%) of the amount payable by the owner during the taxable year to purchase or
lease the machinery and equipment.

b. TaxesCredited (G.S. 105-129.27(b))
The credit provided in this section is alowed against franchise and income tax. Any
other nonrefundabl e credits allowed the owner are subtracted before the credit allowed
by thissection. Thetaxpayer must elect the tax against which acredit will beclaimed
when filing the return on which the credit is first claimed. All carryforwards of a
credit must be claimed against the same tax.

c. Credit Carryforward (G.S. 105-129.27(c))
The credit may not exceed the amount of tax against which it is claimed for the
taxable year, reduced by the sum of all other credits allowed against that tax, except
tax payments made by or on behalf of the owner. Any unused portion of the credit
may be carried forward for the succeeding 25 years.

d. Changein Ownership of Facility (G.S. 105-129.27(d))
The sale, merger, consolidation, conversion, acquisition, or bankruptcy of arecycling
facility, or any transaction by which the facility is reformulated as another business,
does not create new dligibility in a succeeding owner with respect to a credit for
which the predecessor was not eligible under this section. A successor business may,
however, take any carried-over portion of a credit that its predecessor could have
taken if it had atax liability.
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e. Forfeiture(G.S105-129.27(e))

If any machinery or equipment for which a credit was allowed under this section is
not placed in service within 30 months after the credit was allowed, the credit is
forfeited. A taxpayer that forfeits a credit is liable for all past taxes avoided as a
result of the credit plus interest at the rate established under G.S. 105-241.1(i),
computed from the date the taxes would have been due if the credit had not been
allowed. The past taxesand interest are due 30 days after the datethe credit isforfeited.
A taxpayer that failsto pay the past taxes and interest by the due date is subject to the
penalties provided in GS. 105-236.

f. Limitations (G.S. 105-129.27(f))
A recycling facility that iseligible for the credit allowed in this sectionisnot allowed
the credit for investing in machinery and equipment provided in G.S. 105-129.9.

3. Credit for Reinvestment (G.S. 105-129.28)
(Repealed effective for taxable years beginning on or after January 1, 2008)
a. Credit (G.S. 105-129.28(a))
A major recycling facility that is not accessible by ocean barge or ship and that
transports materials to the facility or products away from the facility is allowed a
credit against corporateincometax. Thecreditisequal to the additional transportation
and transloading expenses incurred by the facility with respect to the materials and
products due to itsinability to use ocean barges or ships.

The additional expenses for which credit is allowed are expenses due to using river
barges and expenses due to having to use another mode of transportation because the
quantity that is transported by river barge is insufficient to meet the facility’s needs.

To claim the credit allowed by this section, the facility must provide the Secretary of
Commerce audited documentation of the amount of its additional transportation and
transloading expenses incurred during the taxable year.

b. Cap on Credit (G.S. 105-129.28(b))
The credit allowed to amajor recycling facility may not exceed the applicable annual
cap provided in the following table:

Taxable Year Cap
1998 $ 150,000
1999 640,000
2000 3,860,000
2001 8,050,000
2002 9,550,000
2003 10,100,000

2004-2007 10,400,000

c. Reduction in Credit (G.S. 105-129.28(c))
For thefirst ten taxabl e years after the owner beginstransporting materialsand products
to and from the major recycling facility, the credit allowed must be reduced by the
amount of credit allowed in previous years that was used for a purpose other than an
allowable purpose under GS.105-129.28(d), as certified by the Secretary of Commerce.
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d. Useof Credited Amount (G.S. 105-129.28(d))
For thefirst 10 taxabl e years after the owner begins construction of the major recycling
facility, the owner must use the credit allowed to pay for

e Investment inrail or roads associated with the facility.

e Investment in water system infrastructure designed to reduce the expense of
transporting materials and products to and from the recycling facility.

e |Investment at or in connection with the recycling facility above the required
investment of three hundred million dollars ($300,000,000), if the owner
determines that there are no reasonable economic opportunities for the
expenditures described above.

Expenses incurred for the purposes allowed in this subsection during a taxable year
in the 10-year period may be counted toward a credit allowed in alater taxable year
in the 10-year period. If the owner is not able to use the entire credit during the
taxableyear, the excess may be used in subsequent taxableyears. After theend of the
ten-year period, any unused credit may be used for investment at or in connection
with the recycling facility above the $300,000,000 initial investment.

e. Refundable Credit (G.S. 105-129.28(¢€))
If the credit allowed by this section exceedsthe corporateincometax liability for the
taxable year reduced by the sum of all credits allowable, arefund of the excess will
be made to the taxpayer. In computing the amount of tax against which multiple
credits are allowed, nonrefundabl e credits are subtracted before refundabl e credits.

E. Historic Rehabilitation Tax Credits (Article 3D of Chapter 105)
1. General Information
a. Tax Credited (G.S. 105-129.37(a))
The credits provided in thisArticle are allowed only against income tax.

b. Credit Limitations (G.S. 105-129.37(b))
A credit allowed may not exceed the amount of tax against whichit isclaimed for the
taxable year reduced by the sum of all credits allowed, except payments of tax made
by or on behalf of the taxpayer.

A credit must be taken in five equal installments beginning with the taxable year in
which the property isplaced in service. Any unused portion of acredit may be carried
forward for the succeeding five years.

c. Forms
Form CD-425 is used to report any tax credits claimed under thisarticle. Thisform
must be filed for any taxable year in which a credit or an installment of a credit
against the taxpayer’s tax liability for that year is claimed.

2. Credit for Rehabilitating Income-Producing Historic Sructure (G.S. 105-129.35)
a. Credit (G.S. 105-129.35(a), G.S. 105-129.37(a))
A taxpayer that is allowed afederal income tax credit under Section 47 of the Code
for making qualified rehabilitation expendituresfor acertified historic structure located
in North Carolinaisallowed a State income tax credit equal to twenty percent (20%)
of the expenditures that qualify for the federal credit.
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. Allocation (G.S. 105-129.35(b) and (c))

Notwithstanding the provisionsof GS. 105-131.8 and G.S. 105-269.15, a pass-through
entity that qualifies for the credit may allocate the credit among any of its owners at
its discretion as long as an owner’s adjusted basis in the pass-through entity, as
determined under the Code, at the end of the taxable year in which the certified
historic structureisplaced in service, isat least forty percent (40%) of the amount of
credit allocated to that owner. Ownersto whom acredit is allocated are allowed the
credit as if they had qualified for the credit directly. A pass-through entity and its
owners must include a statement of the allocation made by the pass-through entity
and the allocation that would have been required under GS. 105-131.8 or G.S. 105-
269.15 with their tax returns for every taxable year in which an allocated credit is
claimed. A pass-through entity includesa Subchapter S corporation, alimited liability
company, alimited partnership, ageneral partnership and ajoint venture. An owner
of apass-through entity isanindividual or entity who istreated asan owner under the
federal tax laws.

Forfeiturefor Disposition (G.S. 105-129.37(c))

A taxpayer whoisrequired under section 50 of the Codeto recaptureall or part of the
federal credit for rehabilitating an income-producing historic structure located in this
State forfeits the corresponding part of the State credit allowed with respect to that
historic structure. If the credit was allocated among the owners of a pass-through
entity, the forfeiture applies to the ownersin the same proportion that the credit was
allowed.

. Forfeiturefor Changein Ownership (G.S. 105-129.37(d))

If an owner of apass-through entity that has qualified for the credit allowed disposes
of al or aportion of the owner’sinterest in the pass-through entity within five years
from the date the rehabilitated historic structureis placed in service and the owner’s
interest is reduced to less than two-thirds of the owner’sinterest in the pass-through
entity at the time the historic structure was place in service, the owner forfeits a
portion of the credit. The amount forfeited is determined by multiplying the amount
of credit by the percentage reduction in ownership and then multiplying that product
by theforfeiture percentage. Theforfeiture percentage equal sthe recapture percentage
found inthetablein section 50(a)(1)(B) of the Code. Theremaining allowable credit
is allocated equally among the five yearsin which the credit is claimed.

Exceptionsto Forfeiture (G.S. 105-129.37(e))
Forfeiture for change in ownership is not required if the change in ownership isthe
result of any of the following:

e The death of the owner.

e A merger, consolidation, or similar transaction requiring approval by the
shareholders, partners, or members of the taxpayer under applicable State law,
to the extent thetaxpayer does not receive cash or tangible property in the merger,
consolidation, or other similar transaction.

Liability from Forfeiture (G.S. 105-129.37(f))

A taxpayer or an owner of apass-through entity that forfeitsacredit under this section
is liable for al past taxes avoided as a result of the credit plus interest at the rate
established under GS. 105-241.1(i), computed from the date the taxes would have
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been dueif the credit had not been alowed. The past taxesand interest are due 30 days
after thedatethecreditisforfeited. A taxpayer or owner of apass-through entity that fails
to pay thetaxesandinterest by the due dateissubject to penaltiesasprovidedin GS. 105-
236.

g. Substantiation (G.S. 105-129.35(a))
A taxpayer claiming this credit must attach acopy of the certification obtained from
the State Historic Preservation Officer verifying that the historic structure has been
properly rehabilitated to the return.

3. Credit for Rehabilitating Non-income-Producing Historic Structure (G.S. 105-
129.36)
a. Credit (G.S. 105-129.36(a), G.S. 105-129.36(b))
A taxpayer that is not allowed a federal income tax credit under Section 47 of the
Code and who incurs rehabilitation expenses for a non-income producing State-
certified historic structure is allowed a credit against North Carolinaincome tax.

The amount of the credit isthirty percent (30%) of the rehabilitation expenses taken
in five equal installments beginning with the taxable year in which the property is
placed in service.

Rehabilitation expenses do not include the cost of acquiring the property, site work,
personal property or cost attributable to the enlargement of the existing property.

b. Eligibility (G.S. 105-129.36(a))
To qualify for the credit, the taxpayer’s rehabilitation expenses must exceed twenty-
five thousand dollars ($25,000) within a 24-month period.

c. Substantiation (G.S. 105-129.36(a))
To claim the credit, a taxpayer must attach to the return a copy of the certification
issued by the State Historic Preservation Officer. Therehabilitation must be certified
prior to the commencement of the work.

F. Low-Income Housing Tax Credits (Article 3E of Chapter 105)
1. Credit for Low-income Housing Awarded a Federal Credit Allocation before
January 1, 2003 (G.S. 105-129.41)
a. Credit (G.S. 105-129.41(a))

A taxpayer is alowed atax credit for low-income housing for North Carolina tax
purposes equal to a percentage of the total federal income tax credit allowed for the
taxable year under Section 42 of the Code with respect to aqualified North Carolina
low-income building.

b. Computation of Credit (G.S. 105-129.41(a))
The amount of the credit is equal to 75% of the total federal credit if the building is
located in atier one or tier two area. For buildings in other tier designations, the
credit is equal to 25% of the total federal credit.

The total federal credit is the total allowed during the 10-year federal credit period
plusthedisallowed first year credit allowed inthe 11" year. Thetotal federal creditis
calculated based on the qualified basis as of the end of the first year of the credit
period and is not recal culated to reflect subsequent increasesin the basis.
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Franchise, Income, or GrossPremiumsTax Election (G.S. 105-129.41(al))
A taxpayer may claim acredit for low-income housing against franchise, income or
insurance gross premiumstax. A taxpayer must elect the tax against which a credit
will be claimed when filing the return on which the first installment of the credit is
claimed. The election is binding. Any carryforwards of a credit must be claimed
against the same tax.

. Cap on Credit and Carryforward Provisions G.S. 105-129.41(a2))

Total credits claimed under Article 3E may not exceed fifty percent (50%) of the tax
against which they are claimed for the taxable year, reduced by the sum of all other
credits, including carryforwards, against that tax, except tax payments made by or on
behalf of the taxpayer.

Unused portions of the credits may be carried forward for the succeeding five years
unless otherwise noted, but must be taken against the same tax as on the return on
which the credit was first taken.

. Timing of Credit (G.S. 105-129.41(b))

The credit is taken in five equal installments beginning in the first taxable year in
which the federal credit is taken. The amount of the installment for the first year
must be multiplied by the applicable fraction under Section 42(f)(2)(A) of the Code.
Any reduction in the amount of the first installment as aresult of this multiplication
iscarried forward and may betaken in thefirst taxable year after the fifth installment
isallowed.

Allocation (G.S. 105-129.41(b1))

Notwithstanding the provisionsof GS. 105-131.8 and G.S. 105-269.15, apass-through
entity that qualifies for the credit provided in this section may allocate the credit
among any of itsowners at its discretion aslong as the owner’s adjusted basisin the
pass-through entity, as determined under the Code, at the end of the taxable year in
which the federal credit isfirst claimed is at least forty percent (40%) of the amount
of credit allocated to that owner. Ownersto whom acredit is alocated are allowed
the credit asif they had qualified for the credit directly. A pass-through entity and its
ownersmust include, with their tax returnsfor every taxableyear in which an allocated
credit is claimed, a statement of the allocation made by the pass-through entity and
theallocation that would have been required under GS. 105-131.8 or G.S. 105-269.15.

. Qualified Building (G.S. 105-129.41(c)(1), (2) and (3))

For purposes of the credit, a building is a “qualified North Carolina low-income
building” if it was allocated afederal incometax credit under Section 42(h)(1) of the
Internal Revenue Code, and meets any of the following conditions:

e Itislocated, at the time the federal credit is allocated to the building, in atier
one or tier two area.

e Itislocated, at the time the federal credit is allocated to the building, in atier
three or tier four area and 40% of its residential units are both rent-restricted
and occupied by individuals whose income is 50% or less of the area median
gross income.

e Itislocated, at the time the federal credit is allocated to the building, in atier
five area and 40% of it'sresidential units are both rent-restricted and occupied
by individuals whose income is 35% or less of area median gross income.
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h. Special Provision (G.S.105-129.41(c)(1a))

Effectivefor taxable yearsbeginning on or after January 1, 2001, if ataxpayer qualifies
for afederal incometax credit for low-income housing under section 42 of the Code
and the property islocated in a county that, at the time the federal credit is allocated
to the building, has been designated as having sustained severe or moderate damage
from ahurricane or ahurricane-related disaster, according to the Federal Emergency
Management Agency impact map, revised September 25, 1999, the taxpayer isalowed
acredit equal to seventy-five percent (75%) of the total federal credit without regard
to tier designation. (Thisprovision expires January 1, 2005.)

i. Expiration (G.S. 105-129.41(d))
If, in one of the five yearsin which an installment of the credit accrues, the taxpayer
becomesineligiblefor thefederal credit, then the credit expires and the taxpayer may
not take any remaining installments of the credit. However, the taxpayer may take
the portion of an installment that accrued in apreviousyear and was carried forward.

J. Forfeturefor Disposition (G.S. 105-129.41(e))

If the taxpayer isrequired, under section 42(j) of the Code, to recapture al or part of
thefederal credit claimed, the taxpayer must report the recapture event to the Secretary
and to the Housing Finance Agency and forfeits the corresponding part of the credit
allowed for North Carolina purposes. If the credit was allocated among the owners
of a pass-through entity, the forfeiture applies to the owners in the same proportion
that the credit was allocated. The taxpayer forfeitsall or part of the State credit only
if the event resulting in federal recapture occurs during the period of time during
which the State credit istaken, which iseither five or six years. Thefederal creditis
taken over aperiod of ten or eleven years.

k. Forfeiturefor Changein Ownership (G.S. 105-129.41(f))

If an owner of a pass-through entity that has qualified for the credit allowed under
this section disposes of al or a portion of the owner’s interest in the pass-through
entity withinfiveyearsfrom the date thefederal creditisfirst claimed and theowner’s
interest in the pass-through entity is reduced to less than two-thirds of the owner’s
interest in the pass-through entity at the time the federal credit is first claimed, the
owner must report the change in its percentage ownership to the Secretary and to the
Housing Finance Agency and forfeits all or a portion of the State credit.

The amount forfeited is determined by multiplying the amount of the credit by the
percentage reduction in ownership, and then multiplying that product by theforfeiture
percentage. The forfeiture percentage equals the recapture percentage found in the
tablein section 50(a)(1)(B) of the Code. Theremaining allowable credit isallocated
equally among the five yearsin which the credit is claimed.

Forfeiture as provided in this section is not required if the changein ownershipisthe
result of any of the following:

e The death of the owner.

e A merger, consolidation, or similar transaction requiring approval by the
shareholders, partners or members of the taxpayer under applicable State law,
to the extent the taxpayer doesnot receive cash or tangible property inthe merger,
consolidation, or other similar transaction.
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[. Liability from Forfeiture (G.S. 105-129.41(qg))

A taxpayer or an owner of apass-through entity that forfeitsacredit under this section
is liable for all past taxes avoided as a result of the credit plus interest at the rate
established under G.S. 105-241.1(i) computed from the date the taxes would have
been due if the credit had not been allowed. The due date for past taxes and interest
isthirty daysafter the credit isforfeited. A taxpayer or owner of apass-through entity
that failsto pay the past taxes and interest by the due date is subject to the penalties
provided in G.S. 105-236.

2. Credit for Low-income Housing Awar ded a Federal Credit Allocation on or after
January 1, 2003 (G.S. 105-129.42)
a. Credit (G.S. 105-129.42(b))

A taxpayer who isallocated afederal incometax credit under Section 42 of the Code
to construct or substantially rehabilitate aqualified North Carolinalow-income housing
development is allowed acredit equal to apercentage of the development’s qualified
basis, as determined pursuant to Section 42(d) of the Code. For the purpose of this
section, qualified basis is calculated based on the information contained in the
carryover alocation and isnot recal cul ated to reflect subsequent increases or decreases.
No credit is allowed for a development that uses tax-exempt bond financing.

b. Definitions(G.S. 105-129.42(a))
These definitions apply:

i. Qualified Allocation Plan
The plan governing the allocation of federal low-income housing tax creditsfor
a particular year, as approved by the Governor after a public hearing and
publication in the North Carolina Register.

ii. Qualified North Carolinalow-income housing development
A qualified low-income project or building that is allocated afederal tax credit
under section 42(h)(1) of the Code and is described in below.
iii. Qualified Residential Unit
A housing unit that meets the requirements of Section 42 of the Code.
c. Developmentsand Amounts (G.S. 105-129.42(c))
The housing developments that are qualified North Carolina low-income housing

developments and the percentage of the development’s eligible basis for which a
credit isalowed are:

e |f forty percent (40%) of the qualified residential units are affordable to
households whose income is fifty percent (50%) or less of areamedian income
and the unitsarein aL ow-Income county or city, the percentage of the basisfor
which acredit is allowed isthirty percent (30%).

e ii. If fifty percent (50%) of the qualified residential units are affordable to
households whose income is fifty percent (50%) or less of the area median
income and the unitsarein aM oderate-lncome county or city, the percentage of
the basis for which acredit is allowed is twenty percent (20%).

o il. If fifty percent (50%) of the qualified residential units are affordable to
households whose income is forty percent (40%) or less of the area median
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income and ten percent (10%) of the unitsarein aHigh-lIncome county or city, the
percentage of thebasisfor which acreditisallowed isten percent (10%).

o |f twenty-five percent (25%) of the qualified residential units are affordable to
households whose income is thirty percent (30%) or less of the area median
income and ten percent (10%) of the units arein aHigh-Income county or city,
the percentage of the basis for which acredit is allowed is ten percent (10%).

Thedesignation of acounty or city asLow Income, Moderate Income, or High Income
and determinations of affordability are made by the Housing Finance Agency in
accordance with the Qualified Allocation Plan in effect as of the time the federal
credit is alocated. A change in the income designation of a county or city after a
federal credit is allocated does not affect the percentage of the developer’s eligible
basis for which the credit is allowed. The affordability requirements apply for the
duration of the federal tax credit compliance period.

d. Election of Method for Receiving Tax Credit (G.S. 105-129.42(d))
When ataxpayer to whom afederal low-income housing credit isallocated submitsa
reguest to receiveacarryover alocation for that credit to the Housing Finance Agency,
the taxpayer must elect to receive the tax credit in the form of either a direct tax
refund or aloan generated by transferring the credit to the Housing Finance Agency.
Neither adirect tax refund nor aloan received astheresult of thetransfer of the credit
is considered taxable income.

e. Exception When No Carryover (G.S. 105-129.42(¢€))
If ataxpayer does not submit arequest to receive acarryover allocation to the Housing
Finance Agency, the taxpayer must elect the method for receiving the credit allowed
when the taxpayer filesfederal Form 8609 with theAgency. Thecreditisclaimed for
the taxable year in which the federal Form 8609 isfiled.

f. Pass-Through Entity (G.S. 105-129.42(f))
Notwithstanding the provisionsof G.S. 105-131.8 and G.S. 105-269.15, a pass-through
entity that qualifies for the credit does not distribute the credit among any of its
owners. The pass-through entity is considered the taxpayer for purposes of claiming
thecredit. If areturnfiled by apass-through entity indicates that the entity is paying
tax on behalf of the ownersof the entity, the credit allowed does not affect theentity’s
payment of tax on behalf of its owners.

g. Return and Payment (G.S. 105-129.42(Q))
A taxpayer may claim the credit allowed on a return filed for the taxable year in
which the taxpayer receives a carryover alocation of afederal low-income housing
credit. The return must state the name and location of the qualified low-income
housing devel opment for which the credit is claimed.

If ataxpayer chooses the loan method for receiving the credit, the Secretary must
transfer the amount of credit allowed the taxpayer to the Housing Finance Agency.
TheAgency must |oan the taxpayer the amount of the credit on terms consistent with
the Qualified Allocation Plan. The Housing Finance Agency is not required to make
a loan to a qualified North Carolina low-income housing development until the
Secretary transfers the credit amount to the Agency.
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If the taxpayer chooses the direct tax refund method for receiving the credit allowed,
the Secretary must transfer the refundabl e excess of the credit allowed the taxpayer
to the Housing Finance Agency. The Agency holds the refund due the taxpayer in
escrow, with no interest accruing to the taxpayer during the escrow period. The
Agency must release the refund to the taxpayer upon the occurrence of the earlier of
the following:

e ThetimetheAgency determinesthat the taxpayer has complied with the Qualified
Allocation Plan and has completed at least fifty percent (50%) of the eligible
activitiesincluded in the development’s eligible base.

e Within 30 days after the development is placed in service date.

h. Forfeiture (G.S. 105-129.42(c) and (h))
The credit isforfeited if, in any tax year, the taxpayer fails to meet the affordability
requirements, as determined by the Housing Finance Agency.

A taxpayer that receives a credit under this section must immediately report any
recapture event under Section 42 of the Code to the Housing Finance Agency. If the
taxpayer or any of itsownersarerequired, under Section 42(j) of the Code, to recapture
all or part of afederal credit with respect to a qualified North Carolina low-income
development, thetaxpayer forfeitsthe corresponding part of the credit allowed under
this section. This requirement does not apply in the following circumstances:

e When the recapture of part or all of the federal credit is the result of an event
that occurs in the sixth or subsequent calendar year after the calendar year in
which the development was awarded a federal credit allocation.

e Thetaxpayer elected totransfer the credit allowed to the Housing Finance Agency.

i. Liability from Forfeiture (G.S. 105-129.42(i))

A taxpayer that forfeits al or part of the credit allowed is liable for all past taxes
avoided and any refund claimed as a result of the credit plus interest at the rate
established under G.S. 105-241.1(i). Theinterest rate is computed from the date the
Secretary transferred the credit amount to the Housing Finance Agency. The past
taxes, refund and interest are due 30 days after the date the credit is forfeited. A
taxpayer that fails to pay the taxes, refund, and interest by the due date is subject to
the penalties provided in G.S. 105-236.

3. Substantiation (G.S. 105-129.43)
A taxpayer allowed a credit under Article 3E must maintain and make available for
inspection any information or record required by the Secretary or the Housing Finance
Agency. The burden of proving eligibility for a credit and the amount of the credit
rests upon the taxpayer.

4. Sunset (G.S. 105-129.45)
Article 3E is repealed effective January 1, 2010. The repeal applies to devel opments
to which federal credits are allocated on or after January 1, 2010.
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G. Research and Development Tax Credit (Article 3F of Chapter 105)
1. General Information

a.

Administration (G.S. 105-129.51)

Effective for business activities occurring on or after May 1, 2005, any taxpayer,
regardlessof itstype of business, isallowed atax credit for qualified North Carolina
research expenses, if thetaxpayer meetsthe ligibility requirementsrelating to wage
standard, health insurance, environmental impact, and safety and health programs
found in G.S. 105-129.4(b), (b2), (b3), and (b4), respectively.

The credit alowed under this section and the creditsallowed in GS. 105-129.10 are
exclusive. A taxpayer can elect to take only one of the three credits with_respect to
its research activities in a taxable year. A taxpayer may elect to take a different
credit for different expensesin a subsequent year.

Tax election (G.S. 105-129.52)

A taxpayer may claim the credit allowed in Article 3F against either franchise or
incometax. Thetaxpayer must elect the tax against which the credit will be claimed
when filing the return on which the credit isfirst claimed. The election is binding
and appliesto both the credit and any carryforwards of the credit.

Cap (G.S. 105-129.52)

The credit allowed in Article 3F cannot exceed fifty percent (50%) of the amount of
tax against which it is claimed, reduced by the sum of all other tax credits allowed
against that tax. Thislimitation appliesto the cumulative amount of credit, including
carryforwards. Any unused portion of this credit may be carried forward for the
succeeding 15 taxable years.

Substantiation (G.S. 105-129.53)

Each taxpayer that claimsacredit under Article 3F must maintain and make available
for inspection any information or records required by the Secretary. The burden of
proof for acredit and the amount of the credit rests upon the taxpayer.

Forms

The Form NC-478 series is used to calculate and report tax credits, including the
Article 3F credits, that are limited to fifty percent (50%) of the taxpayer’s tax less
the sum of all other credits that the taxpayer claims. Form NC-478l is used to
calculate the research and devel opment tax creditswithout regard to thefifty percent
(50%) limitation. Form NC-478 is used to total the specific credits, to determine if
the fifty percent (50%) applies, and, if so, to allocate the limited total credit among
the specific credits.

Sunset (G.S. 105-129.51)
Article 3F isrepealed for taxable years beginning on or after January 1, 2009.

2. Definitions (G.S. 105-129.50)

a.

The definitions in section 41 of the Code apply in this Article. Additionaly, the
following definitions apply also:

North Carolina university research expenses
Any amount the taxpayer paid or incurred to a research university for qualified
research performed in this State or basic research performed in this State.
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. Period of measur ement

Defined in the Small Business Size Regulations of the federal Small Business
Administration. Pursuant to those regulations (13CFR121.104), the period of
measurement is used to determine the entity’s annual receipts and is determined by
how long an entity has been in business.

If the entity has been in businessfor lessthan three years, the annual receiptsfor_the
period of measurement arethereceiptsfor the period of timefor which the entity has
been in business divided by the number of weeks in business and multiplied by 52.

If the entity has been in business for three full fiscal years and has not filed a short-
period income tax return for any of those three years, the annual receipts for the
period of measurement are the total receipts over the last three years divided by
three.

If one of the three years' returnsis a short-period return, the annual receipts for the
period of measurement are the receipts for the short year and the two full years
divided by the total number of weeksin the short year and two full years divided by
52.

Qualified North Carolina research expenses
Qualified research expenses, other than North Carolinauniversity research expenses,
for research performed in this State.

. Receipts

Defined in the Small Business Size Regulations of the federal Small Business
Administration. Pursuant to those regulations (13CFR121.104), recei pts meanstotal
income, gross income plus cost of goods sold as reported for federal income tax
purposes, less net capital gains or losses and taxes collected for and remitted to a
taxing authority to the extent included in gross or total income, proceeds from
transactions between the entity and itsdomestic or foreign affiliatesif also excluded
from gross or total income on afederal consolidated return, and amounts collected
for another by a travel agent, real estate agent, advertising agent, conference
management service provider, freight forwarder or customs broker.

Related person
Defined in GS. 105-163.010 and IRC sections 267(b) or 707(b).

Resear ch university
Aninstitution of higher education that:

e Isclassified in the most recent edition of ‘A Classification of Institutions of
Higher Education’, the officia report of The Carnegie Foundation for the
Advancement of Teaching as one of the following:

e Doctoral/Research Universities, Extensive or Intensive.
o Masters Colleges and Universities, | or 1.
e Baccaaureate Colleges, Liberal Artsor General.

e |saconstituent ingtitution of The University of North Carolina.

. Small business

A business whose annual recei pts, combined with the annual receipts of all related
persons, for the applicable period of measurement did not exceed onemillion dollars
($1,000,000).
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3. Credit for North Carolina Resear ch and Development (G.S. 105-129.55)
The credit allowed in this article consists of two parts:

a. Credit for qualified North Carolina research expenses

The credit is equal to a percentage of the expenses based on whether the expenses
qualify as small business, low tier research, or other research. Only one credit is
allowed with respect to the same expenses. If the expenses qualify in morethan one
category, then the credit is equal to the higher percentage, not both percentages
combined. If part of the taxpayer’s expenses qualify as low-tier and part of the
expenses qualify as other research, the applicable percentages apply separately to
each part of the expenses.

If thetaxpayer wasasmall businessas of thelast day of thetaxable year, the applicable
percentage is three percent (3%). Research performed in atier one, tier two, or tier
threeareaisconsidered |ow-tier research and the applicable percentageisthree percent
(3%). Research expenses that do not qualify as small business or low-tier are
considered other research.

If other research expenses are greater than zero but not greater than fifty million
dollars ($50,000,000), the applicable percentage isone percent (1%). If other research
expenses are greater than fifty million dollars ($50,000,000), but not greater than
two hundred million dollars ($200,000,000), the applicabl e percentageistwo percent
(2%). If other research expenses are greater than two hundred million_dollars
($200,000,000), the applicable percentage is three percent (3%).

b. Credit for North Carolina university research expenses
A taxpayer that has expenses for research performed by an institution within the
North Carolina university system is allowed a credit equal to fifteen percent (15%)
of the expenses.

H. TaxIncentivesfor Major Computer Manufacturing Facilities(Article 3G of Chapter
105)
1. General Information
A taxpayer that meets all the eligibility requirements is eligible for a credit against
franchise and income taxes for business activities occurring on or after November 1,
2004 and for taxable years beginning on or after January 1, 2005.

a. Tax eection (G.S. 105-129.64, G.S. 105-129.65)
Thecredit allowed by thisArticle may betaken against the franchisetaxesand income
taxes levied under Articles 3 and 4 of Chapter 105, respectively.

b. Allocation (G.S. 105-129.65)
When claiming acredit under thisArticle, taxpayers must elect the percentage of the
credit to be applied against their franchise taxes with any remaining percentage to
be applied against their income taxes. This election is not binding for the year in
which it ismade or for any carryforwards of that year’s credit. Taxpayers may elect
adifferent allocation for each year in which they qualify for a credit.

c. Cap (G.S. 105-129.65)
The amount of credit claimed in a taxable year under this Article is limited to the

lesser of the amount determined under G.S. 105-129.64 and the total amount of
franchise and income tax due for the year, reduced by the sum of all other credits
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allowed against thosetaxes, except tax payments made by or on behalf of the taxpayer.
Credits that are limited to fifty percent (50%) of the taxpayer’s liability must be
taken before credits that may eliminate all of a taxpayer’s liability, which in turn
must be taken before any credits that are refundable. This limitation appliesto the
cumulative amount of the credit allowed in any tax year, including carryforwards
claimed by the taxpayer under thisArticle for previoustax years.

. MakeUp Account (G.S. 105-129.65)

If the amount of the credit cal culated based on output exceeds the applicable cap in
any year, the excess credit may be credited to amake up account. Amounts credited
to the make up account remain in the account for aperiod of time equal to the earlier
of seven yearsor until they are used.

If the amount of the credit cal culated based on output isless than the applicable cap
in any year, the taxpayer is allowed to use excess credit amounts available in the
make up account to increase the credit allowed for that taxable year to the cap amount,
as adjusted by any applicable employment level adjustment factor. A successor in
business may take the amounts available in a make up account of a predecessor
corporation as if they were excess credits available in a make up account of the
successor in business.

Carryforward (G.S. 105-129.65)

Any unused portion of acredit allowed may be carried forward for the next succeeding
twenty-five (25) years. A successor in business may take the carryforwards of a
predecessor corporation as if they were carryforwards of a credit allowed to the
successor in business.

Substantiation (G.S. 105-129.63)

Thetaxpayer isresponsiblefor providing all information needed to verify eligibility
for the credit, including the determination by the Secretary of Commerce, the
certification relating to the related entities or strategic partners of the taxpayer and
any additional information requested by the Department of Revenue.

Thetaxpayer must apply to the Secretary of Commercefor the determination required
under GS. 105-129.62. The application must be made under oath and must provide
any information the Secretary requiresto make the determination. The determination
by the Secretary of Commerceisafactual determination. The Secretary must make
this determination in any case in which the taxpayer can demonstrate performance
or can provide a credible plan for performance.

The taxpayer must provide, with the tax return for each year that a credit or
carryforward of acredit isclaimed, acertification that the taxpayer and thetaxpayer’s
related entities and strategic partnerswhose employees areincluded in thetaxpayer’s
increased employment level continue to provide health insurance for al the full-
time jobs at the facility with respect to which the credit is claimed.

. Forfeiture (G.S. 105-129.63)

Thetaxpayer forfeitsany credits claimed under thisArticlewith respect to thefacility
if the taxpayer fails to continuously meet all eligibility requirements, create the
required number of new jobsor to maketherequired investment, or if theinformation
provided by the taxpayer on the application provesto have been false at the time it
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was given, and the person making the application knew or should have known that the
informationwasfase. A taxpayer that forfeitsacredit under thisArticleisliablefor dl past
taxesavoided asaresult of the credit plusinterest at therate established under G.S. 105-
241.1(i), computed from the date the taxeswould have been dueif the credit had not been
allowed. The past taxesand interest are due 30 days after the datethe credit isforfeited.
A taxpayer that failsto pay the past taxes and interest by the due dateis subject to the
penaltiesprovidedin GS. 105-236.

h. Sunset (G.S. 105-129.66)
ThisArticleisrepealed for business activities occurring in taxable years beginning
on or after January 1, 2020.

2. Definitions (G.S. 105-129.61)
a. Computer Manufacturing (G.S. 105-164.14)

Computer manufacturing means manufacturing or assembling el ectronic computers,
such as personal computers, workstations, laptops, and computer servers. Theterm
includes the assembly or integration of processors, coprocessors, memory, storage,
and input/output devicesinto auser-programmablefinal product. Thetermincludes
manufacturing or assembling computer peripheral equipment, such asstorage devices,
printers, monitors, input/output devices, and terminals only if the manufacture or
assembly of this peripheral equipment occurs at a facility or campus at which the
taxpayer also manufactures or assembles el ectronic computers.

b. Facility
A singlebuilding or structure or agroup of buildingsor structuresthat arelocated on
asingle parcel of land or on contiguous parcels of land under common ownership
and any other related real property contained on the parcel or parcels.

c. Full-time Job/Full-time Equivalent
A permanent position that requires at least 1,600 hours of work per year and is
intended to be held by one employee during the entire year.

A full-time equivalent results when the total hours per year for two or more new
permanent part-time jobs equal 1600 hours.

d. Increased Employment L evel

Thetotal number of new full time jobs and new permanent part time jobs converted
into full time equivalences created by the taxpayer at the facility with respect to
which the credit is claimed, either directly or indirectly through a related entity or
strategic partner, as of December 31 as compared to the employment level of the
taxpayer as of December 31 inthe year in which the taxpayer begins construction of
the facility with respect to which the credit is claimed or as of the date the Secretary
of Commerce makes the written determination required under G.S. 105-129.62,
whichever isearlier. Jobstransferred from one areain the State to another areain the
State are not considered new jobs for the purposes of this Article and may not be
included in the increased employment level.

e. Related Entity
Anentity for which the taxpayer possessesdirectly or indirectly at east eighty percent
(80%) of the control and value.
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f. Strategic Partner
A businessthat is engaged in activities at the facility that directly contribute to the
manufacture and distribution of computers and computer peripheralsand with whom
the taxpayer has contracted to provide those activities at thefacility in direct support
of its manufacturing and distribution activities.

g. Successor in Business
A corporation that through amal gamation, merger, acquisition, consolidation, or other
legal succession becomes invested with the rights and assumes the burdens of the
predecessor corporation and continues the computer manufacturing and distribution
business.

h. Unit Output
The total number of computers and computer peripherals produced, assembled, or
manufactured at the facility during the taxable year.

3. Eligibility (G.S. 105-129.62)
To beeligiblefor the credit allowed under thisArticle, ataxpayer must meet all of the
following eligibility requirements.

a. Determination by Secretary of Commerce
With respect to a facility in this State, the Secretary of Commerce must make a
written determination that

e The taxpayer has or is expected to have an increased employment level at
thefacility of at least 1,200 within five years after the timethat thefacility is
first used as a computer manufacturing and distribution facility, and

e Thetaxpayer, either directly or indirectly through arelated entity or strategic
partner, has invested or is expected to invest at least one hundred million
dollars ($100,000,000) in private fundsto construct acomputer manufacturing
and distribution facility over afive year period.

For the purposes of thisArticle, costs of construction may include costs of acquiring
and improving land for the facility, costs for renovations or repairs to existing
buildings, and costs of equipping or reequipping the facility.

b. Health Insurance
A taxpayer and the taxpayer’srelated entitiesand strategi c partners whose employees
are included in the taxpayer’s increased employment level must provide health
insurance for al of the full-time jobs at the facility with respect to which the credit
isclaimed each year it claims acredit or carryforward of a credit.

For the purposes of this subsection, an entity provides health insurance if it pays at
least fifty percent (50%) of the premiums for health care coverage that equals or
exceeds the minimum provisions of the basic health care plan of coverage
recommended by the Small Employer Carrier Committee pursuant to GS. 58-50-
125.

If thetaxpayer, or arelated entity or strategic partner of the taxpayer whose employees
are included in the increased employment level of the taxpayer, ceases to provide
health insurancefor thejobs during ataxable year, the credit expiresand the taxpayer
may not take any remaining carryforward of the credit.
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c. Environmental Impact
Asof the last day of the taxable year for which a credit or carryforward is claimed,
thetaxpayer and thetaxpayer’ srelated entities and strategic partnerswhose employees
areincluded in the taxpayer’s increased employment level must meet both of these
conditions:

e Haveno pending administrative, civil, or criminal enforcement actions based
on alleged significant violations of any program implemented by an agency
of the Department of Environment and Natural Resources, and

e Have had no final determination of responsibility for any significant
administrative, civil, or criminal violation of any program implemented by
an agency of the Department of Environment and Natural Resources within
thelast five years.

A significant violation isaviolation or alleged violation that does not satisfy any of
the conditions of G.S. 143-215.6B(d).

For thetaxpayer’srelated entities and strategic partners, this subsection appliesonly
to the activities of the related entity or strategic partner at the facility with respect to
which acredit is claimed.

Upon request, the Secretary of Environment and Natural Resources must notify the
Department of Revenue of whether a person currently has any of these pending
actions or has had any of these final determinations within the last five years.

d. Safety and Health Programs

Asof thelast day of the taxable year for which a credit or carryforward is claimed,
thetaxpayer and thetaxpayer’srelated entities and strategic partnerswhose employees
are included in the taxpayer’s increased employment level must have no citations
under the Occupational Safety and Health Act at the facility with respect to which
the credit is claimed that have become afina order within the past three years for
willful seriousviolations or for failing to abate serious violations. For the purposes
of this subsection, “serious violation” has the same meaning asin GS. 95-127.

Upon request, the Secretary of Labor must notify the Department of Revenue of
whether a person has had these citations become final orders within the past three
years.

e. Overdue Tax Debts
The taxpayer and the taxpayer’s related entities and strategic partners whose
employees are included in the taxpayer’sincreased employment level must have no
overdue tax debts that have not been satisfied or otherwise resolved as of the last
day of the taxable year for which acredit or carryforward is claimed.

f. Relationship with Related Entitiesand Strategic Partners
A taxpayer must obtain the written consent of related entities and strategic partners
to include jobs created by those entities in the taxpayer’s increased employment
level.

If ataxpayer failsto obtain this written consent, the taxpayer may not include jobs
created by the applicable businessin its increased employment level. This consent,
once granted, isirrevocable.
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Ajob may not beincluded in theincreased employment level of morethan oneentity.

4. Credit for Major Computer Manufacturing Facility (G.S. 105-129.64)
A taxpayer that meetsall theeligibility requirementsof G.S. 105-129.62 iseligiblefor
a credit against franchise and income taxes. For taxable years beginning with the
2006 taxable year, the amount of the credit allowablein ayear isdetermined based on
thetaxableyear, the unit output of the facility, the production factor, and theincreased
employment level at thefacility inthe current taxable year and previoustaxable years.

a. 2005 Taxable Year
For taxable years beginning on or after January 1, 2005, but before January 1, 2006,
the amount of the credit isequal to ten million dollars ($10,000,000) if the taxpayer,
either directly or through arelated entity, has invested at least twenty five million
dollars ($25,000,000) in private funds by the end of the taxable year to construct a
computer manufacturing and distribution facility in this State.

b. 2006-2009 Taxable Years
For taxable years beginning on or after January 1, 2006, but before January 1, 2010,
the maximum amount of the credit is ten million dollars ($10,000,000).

The amount of the credit that may be claimed is determined by multiplying the
employment level adjustment factor by the lesser of ten million dollars ($10,000,000)
and the product of the unit output of the facility and the applicable production factor
listed in (€) below.

For the purposes of this subsection, the employment level adjustment factor is the
lesser of oneand the number derived by dividing thetaxpayer’sincreased employment
level for the year by the applicable target increased employment level provided in

the table below:
Year Target Increased Employment Level
2006 600
2007 1,000
2008 1,100
2009 1,500

c. 2010-2014 Taxable Years
For taxable years beginning on or after January 1, 2010, but before January 1, 2015,
the maximum amount of the credit is fifteen million dollars ($15,000,000) if the
taxpayer hasin any year attained an increased employment level of 1,500. Otherwise
the maximum amount of the credit isten million dollars ($10,000,000). The amount
of the credit is determined as follows:

o |f the taxpayer has ever attained an increased employment level of at least
1,500, the amount of the credit that may be claimed is the lesser of fifteen
million dollars ($15,000,000) and the amount determined by multiplying the
unit output of the facility by the applicable production factor listed in (€)
below. If the taxpayer’sincreased employment level has decreased by more
than forty percent (40%) from that of the previous taxable year, the amount
of the credit that may be claimed must be reduced by multiplying the amount
determined under this subdivision by afraction, the numerator of whichisthe
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taxpayer’sincreased employment level for the taxable year and the denominator
of whichis1,500.

If the taxpayer has never attained an increased employment level of at |east
1,500, theamount of the credit that may be claimed isequal to the employment
level adjustment factor multiplied by the lesser of ten million dollars
($10,000,000) and the product of the unit output of the facility and the
applicable production factor listed in (€) below. For the purposes of this
subdivision, the employment level adjustment factor isthe lesser of oneand
the number derived by dividing the taxpayer’s increased employment level
for the year by 1,500.

d. 2015-2019 Taxable Years

For taxable years beginning on or after January 1, 2015, but before January 1, 2020,
the maximum amount of the credit is twenty million dollars ($20,000,000) if the
taxpayer has in any year attained an increased employment level of 2,500. If the
taxpayer has in any year attained an increased employment level of at least 1,500,
but in no year has attained an increased employment level of at least 2,500, the
maximum amount of the credit is fifteen million dollars ($15,000,000). Otherwise
the maximum amount of the credit is ten million dollars ($10,000,000).

The amount of the credit is determined as follows:

If the taxpayer has ever attained an increased employment level of at least
2,500 and the taxpayer’s increased employment level for the current year is
at least 1,500, the amount of the credit isthe lesser of twenty million dollars
($20,000,000) and the amount determined by multiplying the unit output of
the facility by the applicable production factor listed in (€) below.

If the taxpayer has ever attained an increased employment level of at least
1,500 but has never attained an increased employment level of at least 2,500,
or if thetaxpayer has ever attained an increased employment level of at least
2,500 and the taxpayer’s current increased employment level is less than
1,500, the amount of the credit that may be claimed is the lesser of fifteen
million dollars ($15,000,000) and the amount determined by multiplying the
unit output of the facility by the applicable production factor listed in (€)
below.

If the taxpayer’s increased employment level has decreased by more than
forty percent (40%) from that of the previoustaxableyear and (i) theincreased
employment level of the previousyear was 1,500 or less or (ii) theincreased
employment level of the current year is 900 or less, the amount of the credit
that may be claimed must be reduced by multiplying the amount determined
under thissubdivision by afraction, the numerator of whichisthetaxpayer’s
increased employment level for thetaxable year and the denominator of which
is1,500.

If the taxpayer has never attained an increased employment level of at |east
1,500, theamount of the credit that may be claimed isequal to the employment
level adjustment factor multiplied by the lesser of ten million dollars
($10,000,000) and the product of the unit output of the facility and the
gpplicableproductionfactor listedin (€) below. For the purposesof thissubdivision,
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theemployment level adjustment factor isthelesser of oneand thenumber derived
by dividing thetaxpayer’semployment level for theyear by 1,500.

e. Production Factor
For taxable years beginning on or after January 1, 2006, but before January 1, 2007,
the production factor is fifteen dollars ($15.00). For all other taxable years, the
production factor is six dollars and twenty five cents ($6.25).

f. Expiration

If the taxpayer failsto attain an increased employment level of at least 1,200, either
directly or in conjunction with its strategic partners and related entities, within five
years after beginning construction of the facility with respect to which a credit is
claimed or the taxpayer fails to invest at least one hundred million dollars
($100,000,000) in private funds to construct a computer manufacturing and
distribution facility over afive year period, the taxpayer may not take any further
credits under this Article with respect to that facility. Failure to attain an increased
employment level of 1,200 within the five years or to invest at least one hundred
million dollars ($100,000,000) in private funds to construct the facility does not
resultinforfeiture of credits previoudy taken under this section unlessthe provisions
of GS. 105-129.63 apply.
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V. DECLARATION OFESTIMATED INCOME TAX BY CORPORATIONS
(Article4C)

A. Declaration of Estimated Income Tax Required
A declaration of estimated tax must be filed by a corporation for each taxable year in
which it can reasonably be expected to have an income tax liability to North Carolina
of at least $500.

The term “estimated tax” means the amount of income tax the corporation expects to
owe for the taxable year after subtracting any tax credits.

Theterm “taxableyear,” for the purpose of filing declarations of estimated tax, means
the calendar or fiscal year in which the company expects to earn the income upon
which the estimated tax is based.

B. Payment and Due Dates
1. Form of Payment
Form CD-429, Corporate Estimated Income Tax, is used to pay corporate estimated
income tax. A personalized Form CD-429 can be obtained from the Department’s
website, www.dornc.com.

A corporation that is required to pay its federal estimated income tax by electronic
funds transfer must pay its State estimated income tax by electronic funds transfer.
For information on payments by electronic funds transfer see subsection G, Electronic
Funds Transfer (EFT) Requirement, below and the “ General Administration” section.

2. When Due
Declaration returns and payments of tax are dueto befiled on or before the 15th day of
the 4th, 6th, 9th and 12th months of the taxable year.

C. Underpayment of Estimated Tax
Failureto pay the required amount of estimated income tax will subject the corporation
to interest on the underpayment. Use Form CD-429B to calculate the interest.

D. “NoInterest” Tests
No interest for underpayment will be assessed if the estimated tax paid on or before the
estimated tax due dateisat |east aslarge asthe payment that would be dueif the estimated
tax fell into one of the following categories: (Note: Large corporations as defined in
IRS Code Section 6655 are excluded from the exceptionsin 1. or 2. below.)

1. It amountsto as much asthe tax paid on the return of the preceding taxable year
of 12 months.

2. It amountsto as much asthe tax would be by applying the current year’sincome
tax rate to the corporation’s taxable income in the previous year.

3. It amountsto 90% of the tax shown on the current annual income tax return.

. It amountsto 90% of the tax that would be due on the basis of current income up
to a specified cut-off date, annualized for the year.
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E. Short TaxableYears
No estimated tax isrequired if the short period islessthan four months, or the requirements
to make an estimated payment are not met before the first day of the last month in the
short tax year.

F. Overpayment of Tax
A corporation may elect to have an income tax refund applied to estimated income tax
for the following year. A return reflecting an election to apply a refund to estimated
income tax for the following year must be filed by the last allowable date for making
estimated tax payments for that year for the election to be valid.

If acorporation makesavalid election, the corporation may not revoke the el ection after
the return on which the election is made has been filed.

G. ElectronicFundsTransfer (EFT) Requirement (G.S. 105-163.40(d), G.S. 105-241(b))
A corporation subject to State estimated tax is required to make the payments of its
estimated tax liability by electronic funds transfer (EFT) if either of the following
conditions exist:

1. The corporation is required under the Internal Revenue Code to pay its federal
estimated corporate income tax by electronic funds transfer.

2. Thecorporation has paid estimated corporateincometax installments of $240,000
or morein atwelve-month period. This$20,000 monthly averagethreshold applies
separately to the corporate tax liability and is not acombination of tax liabilities
from other taxing schedules.
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V. EXCISETAX
(Articles2A, 2C, and 5E)

A. Tobacco Products Excise Tax (G.S. 105-113.2 — G.S. 105-113.40)
1. Scope (G.S. 105-113.3)
Thetaxeson cigarettes and other tobacco products are collected only once on the same
tobacco product. A city or county may not levy a privilege license tax on the sale of
tobacco products except as permitted by thisArticle.

2. CigaretteDistributor Licenses (G.S. 105-113.4A, G.S. 105-113.11, G.S. 105-113.12,
17 NCAC 04C.0201, 17 NCAC 04C.0205)
Toobtainalicenserequired by thisArticle, an applicant must apply to the Secretary on
Application for Cigarette Distributor’s License (Form B-A-1) and pay the tax due for
thelicense. The application must be signed and verified by oath or affirmation by:

e Theowner, if anatural person
e A member or partner, if an association or a partnership, or

e Anexecutiveofficer, or any other person authorized in writing by the corporation,
if acorporation

Thedistributor must notify the Secretary in writing of any changesin theinformation
previously provided on the license application as such changes occur. Additionaly,
each cigarette distributor must notify the cigarette manufacturers from whom non-
tax-paid cigarettes are purchased or received of the cigarette distributor’slicenseissued
by the Secretary and of any subsequent changesto the license.

A licenseisrequired for each place of business. “Place of business’ means any place
where a distributor receives or stores non-tax-paid cigarettes. The distributor must
notify the Secretary in writing of the exact location and telephone number of all
warehouse or storage facilities where non-tax-paid cigarettes are received or stored
before such facilitiesare placed in use. A licenseisnot transferable or assignable and
must be displayed at the place of business for which it isissued. The tax due for the
license cannot be prorated.

A refund of alicensetax isallowed only when the tax was collected and paid in error.
Norefundisallowed when alicense holder surrendersalicense or the Secretary revokes
alicense.

A license holder may obtain aduplicate license, without charge, if it isestablished that
the original license has been lost, destroyed, or defaced. An amended license may be
obtained, without charge, if it is established that the location of the place of business
for which the license wasissued has changed. Each duplicate or amended license will
state that it is aduplicate or amended license, as appropriate.

3. Revocation of Licenses (G.S. 105-113.4B)
The Secretary may revokethe license of any license holder who violatesthisArticle or
any Administrative Rule made pursuant to the provisions of thisArticle, or who engages
in the illegal sale of cigarettes (G.S. 14-401.18). A license issued under this Article
may be cancel ed upon written request of thelicense holder or if the Secretary findsthat
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thelicenseholder isincurring liability for thetax imposed under thisArticleafter failing to pay
atax whendueunder thisArticle.

The license holder is allowed a hearing before the license is revoked. The Secretary
must give a person whose license may be cancelled after a hearing at least ten (10)
dayswritten notice of the date, time and place of the hearing. The notice of asummary
license cancellation and a notice of hearing must be sent by registered mail to the last
known address of the license holder.

It isillegal for any distributor whose license has been suspended or revoked to sell
cigarettes or permit the same to be sold during the period of such suspension or
revocation on any premises occupied by said distributor, or upon other premises
controlled by said distributor or othersin any other manner or form whatever.

No disciplinary, penal, or regulatory proceeding or action will be barred or abated by
the expiration, transfer, surrender, continuance, renewal, or extension of any license
issued under the provisions of thisArticle.

If any person licensed under the provisions of GS. 105-164.4, G.S. 105-164.5, GS.
105-164.6, and G.S. 105-164.29 is convicted by any court of competent jurisdictionin
the State of any offense under thisArticle, the Secretary is authorized to revoke any or
al licenses issued to such person under the provisions of the aforesaid sections of
Chapter 5 of the General Statutes.

4. Master Settlement Agreement (G.S. 105-113.4C)

The Master Settlement Agreement between the states and the tobacco product
manufacturers, incorporated by reference into the consent decree referred to in S.L.
1999-2, requires each stateto diligently enforceArticle 37 of Chapter 66 of the General
Statutes. The Secretary must require the taxpayers of the tobacco excisetax to identify
the amount of tobacco products of nonparticipating manufacturers sold by thetaxpayers,
and may impose this requirement as provided in G.S. 66-290(10). The Secretary must
determine the amount of State tobacco excise taxes attributable to the products of
nonparticipating manufacturers, based on the information provided by the taxpayers,
and must report thisinformation to the Office of the Attorney General.

5. Tax on Cigarettes (G.S. 105-113.5)

An excisetax islevied on the sale or possession for salein this State, by a distributor,
of al cigarettes at the rate of two and one-half mills (.0025) per individual cigarette
(five cents per pack of twenty). For cigarettes sold on or after September 1, 2005 but
before July 1, 2006, the tax rate is one and one-half cents per individual cigarette
(thirty cents per pack of twenty). For cigarettes sold on or after July 1, 2006, the tax
rateisone and three-fourths cents per individual cigarette (thirty-five cents per pack of
twenty). Distributorsare responsiblefor the tax on all packages of cigarettesreceived
by them and should consider the desirability of insuring their cigarette inventories
against loss by theft or otherwise, since distributors are liablefor the tax upon any non-
tax-paid cigarettes which are stolen or otherwise unaccounted for.

Itistheresponsibility of each wholesale cigarette dealer and retail dealer who purchases
cigarettesfrom adistributor to determinethat thetax isindicated as paid by thewording
“North Carolina Cigarette Excise Tax Paid” on each invoicefor cigarettes. If non-tax-
paid cigarettes are received, such wholesale cigarette dealer or retail deaer must
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immediately notify thedistributor fromwhom said cigarettesare purchased, with acopy to
the Department. Upon such notification, the distributor from whom said cigaretteswere
purchased must immediately determineif thetax has been paid and makethe necessary
invoicechangestother customer aswell asmakeany payment correctionsto the Department
with applicablepenaty andinterest.

6. UseTax Levied (G.S. 105-113.6)
A tax islevied upon the sale or possession for sale by a person other than adistributor,
and upon the use, consumption, and possession for use or consumption of cigarettes
within this State at therate set in G.S. 105-113.5. Thistax does not apply, however, to
cigarettes upon which the tax levied in G.S.105-113.5 has been paid.

Railroads operating interstate are permitted to sell cigarettes by the pack, but such
carriers must procure permission from the Secretary to sell cigarettes and must report
all sales made within North Carolina to the Department on or before the 20" day of
each month. The reports must be filed on forms prescribed by the Secretary and must
state the amount of non-tax-paid cigarettes sold on the train in this State during the
immediately preceding month. A remittance of the excise tax due the State on such
sales must be submitted with the report.

Non-tax-paid cigarettes may be sold for use or consumption by or on ocean-going
vessel swhich leavethe continental United Statesand which ply the high seasininterstate
or foreign commercein thetransport of freight or passengersfor hire exclusively when
delivered to an officer or agent of such vessel for use by or on such vessel accordingly.
Receipt for delivery of such non-tax-paid cigarettes shall be signed for by an authorized
officer or agent of such vessel, and such signed receipts shall be retained by the
distributor for a period of three years; also, a copy of same shall be appended to the
appropriate monthly tax report of thedistributor. Only North Carolinatax-paid cigarettes
may be sold by such vessels whilein port or within the territorial limits of this State.

7. Tax on Inventory When Tax Rate I ncreases (G.S. 105-113.7)
Every distributor subject to the taxeslevied in thisArticlewho, on the effective date of
atax increase under thisArticle, hason hand any cigarettesshall fileacompleteinventory
of the cigaretteswithin 20 days after the effective date of theincrease, and shall pay an
additional tax to the Secretary when filing the inventory. The amount of tax dueisthe
amount due based on the difference between the former tax rate and the increased tax
rate.

8. Federal Constitution and Statutes (G.S. 105-113.8)
Any activitieswhich thisArticle may purport to tax in violation of the Constitution of
the United States or any federal statute are hereby expressly exempted from taxation
under thisArticle.

Non-tax-paid cigarettes may be sold to thefederal government and itsinstrumentalities,
such asthe Armed Forces Exchange Services, but sales by such servicesshall belimited
to members of the armed forces and their dependents who hold identification cards
entitling them to make purchases through armed forces exchange services.

Whenever dedliveriesof non-tax-paid cigarettes are made by distributorsto armed forces
exchange services, the person making such delivery shall havein hisactual possession
invoicesfor such cigarettes which shall show date, invoice number, name and address
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of distributor, and the name and address of the purchaser and the quantity and brands of
cigarettesbeing transported. If these conditionsare not complied with, the non-tax-paid
cigarettesshal be subject to confiscation, and the distributor taxed on such salesor ddliveries
madein an unauthorized manner. Intheevent of such deliveriesof non-tax-paid cigarettes,
thecigarettesshdl bephyscdly ddivered by thedistributor’ sconveyanceor aduly authorized
common carrier directly to the situswheretheinstallation of the governmental agency is
located. Upon such delivery thedistributor shall requireaduly receipted invoice or copy
thereof fromthe governmenta agent designated to accepted ddlivery. Distributorsshall have
abonafidehill of lading, if delivery ismade by common carrier.

No sales of non-tax-paid cigarettes on military installations may be made through
vending machines, other than those owned and operated by the federal government or
instrumentalities thereof.

Members of the armed forces or their dependents authorized to purchase through armed
forces exchange services cannot sell, offer for sale, or redistribute in any manner non-
tax-paid cigarettes purchased on or through military installations. All such non-tax-
paid cigarettes handled in violation of the cigarette law and its rules are subject to
confiscation and the person(s) are subject to the tax, interest, and all penalties.

If a person engagesin the sale of cigarettes on amilitary reservation, regardless of the
fact that he may have a contract with the federal government, whereby the federal
government will receive acommission, flat fee or some other type of compensation on
such sales, same does not exempt the sale of such cigarettes from the cigarette excise
tax. In such instance, such sales would not be made by the federal government or an
instrumentality of the federal government. Instead, on all such sales, the cigarette tax
isdue.

9. Out-of-state Shipments (G.S. 105-113.9)
Any distributor engaged in interstate business shall be permitted to set aside part of the
stock as necessary to conduct interstate business without paying the tax otherwise
required by thisPart, but only if thedistributor complieswith the requirements prescribed
by the Secretary concerning keeping of records, making of reports, posting of bond,
and other matters for administration of this Part.

“Interstate business’ as used in this section means:

e Thesdle of cigarettesto anonresident where the cigarettes are delivered by the
distributor to the business|ocation of the nonresident purchaser in another state;

e Thesde of cigarettes to a nonresident wholesaler or retailer registered through
the Secretary who has no place of business in North Carolina and who
purchasesthe cigarettesfor the purposes of resale not within this State and where
the cigarettes are delivered to the purchaser at the business location in North
Carolinaof the distributor who is also licensed as adistributor under the laws of
the state of the nonresident purchaser.

Only licensed North Carolina cigarette distributors may make out-of-state sales of
non-tax-paid cigarettesto nonresident retail or wholesale cigarette dealers. Generally,
these sales of non-tax-paid cigarettes by a licensed North Carolina distributor to
nonresident retail or wholesale ded ersmust be delivered by the North Carolinadistributor
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to thebusiness|ocation of the nonresident in another stateto qualify asan out-of-state sale
exempted fromthe North Carolinacigaretteexcisetax. However, anonresident dealer may
accept delivery of cigarette purchasesinthis State provided:

e Thenonresident dealer has no place of business in North Carolina.

e Thenonresident dealer is purchasing cigarettesfor the purpose of resale outside
on North Carolina.

e The nonresident dealer’s cigarette purchases must have affixed thereto by the
North Carolina distributor the tax-paid cigarette indicia of the state of the
nonresident purchaser where required.

Cigarettes sold and delivered outside this state must have affixed thereto by the North
Carolinacigarette distributor selling same the tax-paid cigarette indicia of the state of
the nonresident purchaser where required.

Cigarette distributors, wholesalers, and retailers must comply with all applicable State
and federal laws regarding the sale and distribution of cigarettes, such as the Federal
Contraband Act, the Federal JenkinsAct, and all state and federal laws prohibiting the
sale of cigarettes to minors.

Manufacturers (G.S. 105-113.10)

Manufacturers are hereby required to forward the Secretary copies of all invoices, or
equivalent information, of shipmentsof cigarettesto distributors, wholesalers or retail
dealersin this State on amonthly basis, or at the time of shipment. Aninvoiceisaso
required on gratis cigarettes by licensed distributors on behalf of the manufacturer.

No manufacturer may make shipments of cigarettes, including drop shipments, to any
personinthis State not qualified asadistributor without the manufacturer being licensed
asaNorth Carolina cigarette distributor, keeping records, filing reports, and remitting
tax as required.

The Secretary will permit the manufacturer to file monthly reports on complimentary
cigarettes given by the manufacturer, which are not otherwise exempt under G.S. 105-
113.5, when such packages of cigarettes have imprinted thereon the proper words
reflecting that the cigarette excise tax hasbeen paid. Remittance covering the cigarette
tax must accompany the monthly report, which is due no later than the 20" day of the
month following the close of the preceding month.

Any manufacturer shipping cigarettesto other distributorswho arelicensed under G.S.
105-113.12 may, upon application to the Secretary and upon compliance with
requirements prescribed by the Secretary, berelieved of paying thetaxesleviedinthis
Part.

Manufacturers may also qualify asdistributorsunder thisArticle, and set aside aportion
of their stock of cigarettesaccordingly for that purpose. Such inventory must be reported
as required of all distributors under thisArticle. When a manufacturer qualifiesas a
distributor and makes shipmentsinto North Carolina, theinvoice must indicate payment
of the excisetax by the wording, “North Carolina Cigarette Excise Tax Paid.” A copy
of each invoice or charge-out by the manufacturer to its distributor operation must be
forwarded to the Department on amonthly basis accordingly.

LicensesRequired (G.S. 105-113.11)
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No person can legally engagein businessasadistributor inthis State, without having first
obtained from the Secretary the appropriate licensefor that purpose as prescribed herein.
Any licenserequired by thisArticleshall bein additionto any and al other licenseswhich
may berequired by law.

Distributor Must Obtain License (G.S. 105-113.12)

A distributor shall obtain for each place of business a continuing distributor’s license
and shall pay atax of twenty-five dollars ($25.00) for the license. For the purposes of
thissection, a*“ place of business” isaplace where adistributor receives or stores non-
tax-paid cigarettes. An out-of-state distributor may obtain adistributor’slicense upon
compliance with the provisions of G.S. 105-113.24 and payment of atax of twenty-
five dollars ($25.00).

I nvestigation of Applicant and Bond Requirement (G.S. 105-113.13)

The Secretary may investigate an applicant for a distributor’s license to determine if
theinformation the applicant submitswith the applicationisaccurate and if the applicant
iseligibleto belicensed asadistributor. The Secretary may declinetoissueadistributor’s
license to an applicant when the Secretary has reasonable cause to believe any of the
following:

e That theapplicant haswillfully withheld information requested by the Secretary
for the purpose of determining the applicant’s eligibility for the license.

e That information submitted with the application is false or misleading.
e That the application is not made in good faith.

The Secretary may require adistributor to furnish abond in an amount that adequately
protects the State from loss if the distributor failsto pay taxes due under this Part. A
bond shall be conditioned on compliance with this Part, shall be payable to the State,
and shall be in the form required by the Secretary. The Secretary shall set the bond
amount based on the anticipated tax liability of the distributor. The Secretary shall
periodically review the sufficiency of bondsrequired of thedistributor and shall increase
the amount of arequired bond if the bond amount no longer covers the anticipated tax
liability of the distributor. The Secretary shall decrease the amount of arequired bond
if the Secretary findsthat alower bond amount will protect the State adequately from
loss.

I dentification of Dispensers (G.S. 105-113.17)
Each vending machine that dispenses cigarettes must be marked to identify its owner
in the manner required by the Secretary.

Distributors, wholesalers or retail dealers owning, leasing, furnishing or operating
cigarette vending machines shall affix to each such machinein a conspicuous place an
identification sticker or device, which shall show the name, address and telephone
number of the operator owning and placing such machine on location. The owner of
the business wherein such machineislocated shall also be responsible for seeing that
such vending machineissoidentified. No cigarette-dispensing machine shall bealowed
to operate in this State that does not have affixed thereto the identification required
under GS.105-113.17.
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It shall betheduty of any person, firm or corporation operating cigarette vending machines
to have avail ablefor the Department information asto thelocation of any and all vending
machines so operated by such operator and make such information availableat any timeto
the secretary or hisauthorized agent.

Payment of Tax and Required Reports (G.S. 105-113.18)
The taxes levied in this Part are payable when a report is required to be filed. The
following reports are required to be filed with the Secretary:

a. Distributor’s Report

A distributor shall file a monthly report in the form prescribed by the Secretary.
The report covers sales and other activities occurring in a calendar month and is
due within 20 days after the end of the month covered by the report. The report
shall state the amount of tax due and shall identify any transactions to which the
tax does not apply. Every licensed resident distributor shall fileareport , Form B-
A-5, on or before the 20" day of each month. Non-tax-paid cigarettes shipped,
delivered, or sold outside the State during the month shall be reported on
supplemental Form B-A-5, Schedule |. Cigarettes returned to the manufacturer
during the month shall be reported on supplemental Form B-A-5, Schedule J. Every
licensed nonresident distributor shall file a report, Form B-A-6 on or before the
20" day of each month.

b. Report of Free Cigarettes
A manufacturer who distributes cigaretteswithout charge shall fileamonthly report
in the form prescribed by the Secretary. The report covers cigarettes distributed
without charge in a calendar month and is due within 20 days after the end of the
month covered by the report. The report shall state the number of cigarettes
distributed without charge and the amount of tax due.

c. UseTax Report
Every other person who has acquired non-tax-paid cigarettes for sale, use, or
consumption subject to the tax imposed by this Part must, within 96 hours after
receipt of the cigarettes, fileareport in theform prescribed by the Secretary showing
the amount of cigarettes so received and any other information required by the
Secretary. The report must be accompanied by payment of the full amount of the
tax.

d. Shipping Report
Any person, except alicensed distributor, who transports cigarettes upon the public
highways, roads, or streets of this State, upon notice from the Secretary, shall filea
report in the form prescribed by the Secretary and containing the information
required by the Secretary.

Discount; Refund (G.S. 105-113.21)

Effective for reporting periods beginning on or after August 1, 2004, a distributor is
allowed to deduct a discount equal to two percent (2%) of the tax due if the report is
filed and thetax dueis paid by the due date. The discount coversexpensesincurredin
preparing the records and reports required by this Part and the expense of furnishing a
bond.
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A distributor in possession of packagesof stale or otherwise unsa able cigarettesuponwhich
thetax hasbeen paid may return the cigarettesto the manufacturer and apply to the Secretary
for refund of thetax, lessthediscount alowed. Theapplication shdl beintheform prescribed
by the Secretary and shall be accompanied by an affidavit from the manufacturer stating the
number of cigarettesreturned to the manufacturer by the applicant.

Any spoiled packages of tax-paid cigarettes in the hands of a retailer or wholesaler
should be returned to its respective distributors, as refunds of the cigarette excise tax
will be made only to the distributor.

Registration of Out-of-state Distributorsand Tax Remittance (G.S. 105-113.24)
The Secretary may authorize any distributor outside this State engaged in the business
of selling and shipping cigarettes into the State to obtain a license and report and pay
taxes required by this Part.

A nonresident distributor must agree to submit the distributor’s books, accounts, and
records to reasonabl e examination by the Secretary or the Secretary’s duly authorized
agents. Any nonresident distributor applying for alicense asaNorth Carolinadistributor
who does not have any located place of businessin the State from which such business
is being conducted will be required by the Secretary to post a bond as provided for
under G.S. 105-113.13, before such nonresident licenseisissued. The minimum bond
amount will be $5,000.

Each such nonresident distributor, other than aforeign corporation which has qualified
with the Secretary of State as doing business in this State shall, by a duly executed
instrument filed in the office of the Secretary of State, constitute and appoint the
Secretary of State his lawful attorney in fact upon whom any original process in any
action or legal proceeding against such nonresident distributor arising out of any matter
relating to thisArticle may be served, and therein agreethat any original process against
him so served shall be of the same force and effect as if served on him within this
State, and that the authority thereof shall continuein force irrevocably so long as any
such nonresident distributor shall remain liable for any taxes, interest and penalties
under thisArticle.

Any nonresident distributor who shall comply with the provisions of this section may
be licensed as a distributor.

Reportsand Records (G.S. 105-113.26, G.S. 105-113.30)

Every licensed distributor must file a report on or before the 20" day of each month
with tax remittance on form prescribed by the Secretary showing transactions for the
preceding month, and such other information asrequired by thereport. Monthly reports
are required whether or not any tax is shown to be due.

Distributors who operate in a period, other than a calendar month, must provide the
Tobacco Products Excise Tax Unit of the Department alist of the period ending dates
for each coming year. This period ending schedule is due in November of each year
unless advised otherwise. The cigarette monthly report is due within 20 days after the
particular period ends.

Every person required to be licensed under this Article and every person required to
make reports under this Article shall keep complete and accurate records of all sales
and other information asrequired under thisArticle. Therecordsshdl beintheform prescribed

146



19.

20.

21.

by the Secretary. Theserecordsshall be safely preserved for aperiod of threeyearsina
manner to ensuretheir security and accessibility for inspection by the Department. The
Secretary may consent to the destruction of any recordsat any timewithin thisthree-year

period.

It shall be unlawful for any person who isrequired under the provisions of thisArticle
to keep records or make reports, to fail to keep such records, refuse to keep such
reports, make false entries in such records, fail to produce such records for inspection
by the Secretary or his duly authorized agents, fail to file areport, or make afalse or
fraudulent report or statement.

Each sale of cigarettes at wholesale, including cash and credit transactions, and
regardless of whether the sale is made to another distributor, wholesale dedler, retall
dedler, or isatransfer to aself-owned outlet or an agency or agent, must be accompanied
by a completed invoice indicating the person to whom the cigarettes were sold, the
address of the purchaser, the date of the sale, the quantity sold, and the price charged.

Salesinvoices of distributors, whether resident or nonresident, must indicate payment
of the excisetax by the wording, “North Carolina Cigarette Excise Tax Paid.”

If adistributor isalso aretail dealer and sells cigarettes to consumers, an invoice or an
memorandum must be prepared showing thetransfer of all cigarettesfrom the distributor
to theretall activity. Cigarette excise tax is applicable at the point of transfer and the
required documents must reflect payment of the tax by the wording, “North Carolina
Cigarette Excise Tax Paid.”

Non-tax-paid Cigarettes (G.S. 105-113.27)

Except as otherwise provided in this Article, no person may legally possess non-tax-
paid cigarettes in this State. Only licensed distributors may receive non-tax-paid
cigarettes. Licensed distributors are not allowed to sell, borrow, loan, or exchange
non-tax-paid cigarettes to, from, or with other licensed distributors. Under no
circumstances may non-tax-paid cigarettes be sold in North Carolina.

The possession of more than six hundred cigarettes on which tax has been paid to
another state or country, by any person other than alicensed distributor, isprimafacie
evidence that the cigarettes are possessed in violation of this Part.

Unlicensed Place of Business (G.S. 105-113.29)

It shall be unlawful for any person to maintain a place of business within this State
required by thisArticle to belicensed to engaged in the business of selling or offering
for sale cigarettes without first obtaining such licenses.

Possession and Transportation of Non-tax-paid Cigarettes (G.S. 105-113.31)

It shall be unlawful for any person to transport non-tax-paid cigarettesin violation of
thisPart. The Secretary may adopt rules allowing quantities of non-tax-paid cigarettes,
not exceeding six hundred, to be brought into this State by a transient, a tourist, or a
person returning to this State after traveling outside this State, for their own use. The
possession or transportation of these cigarettesis not subject to the penalties imposed
by this section.
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Every person who transports non-tax-paid cigaretteson the public highways, roads, streets,
or waterways of this State must trangport with the cigarettesinvoicesor delivery ticketsfor
the cigarettes showing the true name and compl ete and exact address of the consignee or
purchaser, the quantity and brands of the cigarettes transported, and the true name and
complete and exact address of the person who has paid or who will pay thetax imposed by
thisPart or thetax, if any, of the state or foreign country at the point of ultimate destination.

A common carrier that has issued a bill of lading for a shipment of cigarettes and is
without noticeto itself or to any of its agents or employees that the cigarettes are non-
tax-paid in violation of this Part is considered to have complied with this Part and the
vehicle or vessel in which the cigarettes are being transported is not subject to
confiscation under thissection. Inthe absence of therequiredinvoices, delivery tickets,
or bills of lading, the cigarettes so transported, the vehicle or vessel in which the
cigarettes are being transported, and any paraphernalia or devices used in connection
with the non-tax-paid cigarettes are declared to be contraband goods and may be seized
by any officer of thelaw, who shall take possession of thevehicleor vessel and cigarettes
and shall arrest any person in charge of the vehicle or vessel and cigarettes.

The officer shall at once proceed against the person arrested, under the provisions of
this Part, in any court having competent jurisdiction; but the vehicle or vessel shall be
returned to the owner upon execution by the owner of a good and valid bond, with
sufficient sureties, in a sum double the value of the property, which bond shall be
approved by the officer and shall be conditioned to return the property to the custody
of the officer on the day of trial to abide the judgment of the court. All non-tax-paid
cigarettes seized under this section shall be held and shall, upon the acquittal of the
person so charged, be returned to the established owner.

Unlessthe claimant can show that the non-tax-paid cigarettes sel zed were not transported
in violation of this Part and that the property seized belongs to the claimant or that in
the case of property other than cigarettes, the property was used in transporting non-
tax-paid cigarettesin violation of thisPart without the claimant’s knowledge or consent,
with the right on the part of the claimant to have ajury pass upon this claim, the court
shall order a sale by public auction of the property seized, and the officer making the
sale, after deducting the cost of the tax due, which the officer shall pay upon sale,
expenses of keeping the property, the feefor the seizure, and the costs of the sale, shall
pay al liens according to their priorities, which are established, by intervention or
otherwise, at the hearing or in another proceeding brought for the purpose as being
bona fide and as having been created without the lien or having any notice that the
vehicle or vessel was being used for the unlawful transportation of non-tax-paid
cigarettes, and shall pay the balance of the proceeds to the State Treasurer for the
Genera Fund.

All liens against property sold under the provisions of this section shall be transferred
from the property to the proceeds of the sale of the property. If, however, no oneis
found claiming the cigarettes, or the vehicle or vessel, then the taking of the cigarettes,
vehicle, or vessel, along with a description, shall be advertised in a newspaper having
circulation in the county where the items were taken, once aweek for two weeks and
by notices posted in three public places near the place of seizure, and if no claimant appears
within ten daysafter thelast publication of the advertisement, the property shall besold, and
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the proceeds, after deducting the expensesand costs, shall be paid to the State Treasurer for
the General Fund.

This section does not authorize an officer to search any vehicle or vessel or baggage of
any person without asearch warrant duly issued, except wherethe officer hasknowledge
that there are non-tax-paid cigarettesin the vehicle or vessel.

Non-tax-paid Cigarettes Subject to Confiscation (G.S. 105-113.32)

All non-tax-paid cigarettes subject to the tax imposed by this Part, together with any
container in which they are stored or displayed for sale (including but not limited to
vending machines), are declared to be contraband goods and may be seized by any
officer of the law. The officer shall arrest any person in charge of the contraband
goods and shall at once proceed against the person arrested, under the provisions of
this Part, in any court having competent jurisdiction. The disposition of the seized
cigarettes and container are governed by the provisions of GS. 105-113.31.

Criminal Penalties (G.S. 105-113.33)
Any person who violates any of the provisions of this Article for which no other
punishment is specifically prescribed shall be guilty of a Class 1 misdemeanor.

Tax on Tobacco Products Other Than Cigarettes (G.S. 105-113.35)

An excise tax is levied on tobacco products other than cigarettes at the rate of two
percent (2%) of the cost price of the products. For other tobacco products sold on or
after September 1, 2005, the tax rate is three percent (3%). “Cost price’” means the
actual gross purchase price of the other tobacco products before any discounts, rebates,
or allowancesand beforethe excisetax isapplied. Additional chargeswhichareincluded
and are not set out separately on the invoice, such as freight charges that are not
separately stated, are considered part of the cost price and the tax is applied to the total
invoice amount before any deductions.

This tax does not apply to the following:

e A tobacco product sold outside the State.
e A tobacco product sold to the federal government.
e A sampletobacco product distributed without charge.

The wholesale dedler or retail dealer who first acquires or otherwise handles other
tobacco products subject to the tax imposed by thissectionisliablefor the tax imposed
by this section. A wholesale dealer or retail dealer who bringsinto this State atobacco
product made outside the State isthefirst person to handle the tobacco product in this
State. A wholesale dealer or retail dealer who is the original consignee of a tobacco
product that is made outside the State and i s shipped into the State isthe first person to
handle the tobacco product in this State.

Examples are:

e The out-of-state wholesale dealer or retail dealer who brings such products into
the State on its own truck.

e Thein-statewholesaededer or retail deder who brings such productsinto the Stateon
itsowntruck.
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e Thein-statewholesale dealer or retail dealer who first receives such productsfrom
outsidethe State by common carrier or contract carrier.

A retail dealer who acquires non-tax-paid other tobacco products subject to the tax
imposed by this section from awholesale dealer isliablefor any tax due on the tobacco
products. A retail dealer who is liable for tax under this subsection may not deduct a
discount from the amount of tax due when reporting the tax.

A manufacturer who is not aretail dealer and who ships tobacco products other than
cigarettes to either a wholesale dealer or retail dealer licensed under this Part may
apply to the Secretary to be relieved of paying the tax imposed by this section on the
tobacco products. Once granted permission, amanufacturer may choose not to pay the
tax until otherwise notified by the Secretary. To be relieved of payment of the tax
imposed by this section, amanufacturer must comply with the requirements set by the
Secretary.

Other tobacco products sold to the federal government and its instrumentalities, such
asthe Armed Forces Exchange Services, are exempt from the excisetax. However, to
qualify for exemption, sales of other tobacco products by such servicesmust belimited
to members of the armed forces and their dependents who hold identification cards
entitling them to make purchases through armed forces exchange services.

Whenever tax-exempt deliveries of other tobacco products are made by dealers to
armed forces exchange services, the dealer must require a duly receipted invoice or
copy thereof from the governmental agent designated to accept delivery.

If aperson engagesin the sale of any other tobacco products on amilitary reservation,
regardless of thefact that he may have acontract with the federal government, whereby
the federal government will receive a commission, flat fee, or some other type of
compensation on such sales, same does not exempt the sale of such products from the
excisetax. Insuchinstances, such saleswould not be made by the federal government
or an instrumentality thereof. Instead, all such sales are subject to the excise tax.

M anufacturersof Other Tobacco Products (G.S. 105-113.35)

No manufacturer may make shipments of other tobacco products directly to a person
in this State not qualified and licensed as awholesale or retail dealer of other tobacco
products.

Any manufacturer of other tobacco products shipping such productsto other wholesale
or retail dealerswho arelicensed pursuant to G.S. 105-113.36 for payment of the other
tobacco products excise tax isrelieved of the requirement of paying tax.

A retail dealer who manufacturers other tobacco products and sells those products to
consumersinthis Stateisliablefor thetax except for those transactionsin other tobacco
products which meet exemption from the tax under G.S. 105.113.35.

Wholesale Dealer and Retail Dealer Must Obtain License (G.S. 105-113.36)

Wholesale dealers and retail dedlers, liable for excise tax on other tobacco products
under G.S. 105-113.35, must obtain a continuing Other Tobacco Products Tax License
for each place of business. “Placeof business’ meansany placewhereawholesalededer or
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aretall dealer makestobacco products other than cigarettesor awholesaledealer or aretail
dealer recelvesor stores non-tax-paid tobacco products other than cigarettes.

The application for each license must be on aform prescribed by the Secretary and the
appropriate licensetax, twenty-five dollars ($25) for wholesale dealers and ten dollars
($10) for retail dealers, must accompany the application form.

The application for license must be signed and verified by oath or affirmation by the
owner, if an natural person, and in the case of an association or partnership, by a
member or partner thereof, and in the case of a corporation, by an executive officer
thereof or by any person specifically authorized by the corporation to sign the application
to which shall be attached the written evidence of his authority.

The licensee must notify the Secretary in writing of any changes in the information
previously provided on the license application as such changes occur. Additionally,
the licensee is responsible for notifying the manufacturers from whom other tobacco
products are purchased or received of the other tobacco products license issued by the
Secretary and of any subsequent change relative to the license.

The license is not assignable or transferable and the license tax is not prorated.

Payment of Tax (G.S. 105-113.37)

Except for tax on sales designated as tax-exempt under G.S. 105-113.35, the taxes
levied by thisArticle are payable when areport isrequired to befiled. Monthly reports
covering sales and other activities occurring in a calendar month are due within 20
days after the end of the month covered by the report. Each report must be filed on a
form provided by the Secretary and must contain the information required by the
Secretary. A return must be filed each month even if no tax is due for that month.

Wholesale dealers and retail dealers who operate in a period other than a calendar
month, must provide the Tobacco Products Excise Tax Unit of the Department alist of
the period ending dates for each coming year. This period ending scheduleisduein
November of each year unless advised otherwise. The other tobacco products monthly
report and tax remittance are due within 20 days after the particular period ends.

Salesinvoices of wholesale dealers, whether resident or nonresident, liable for the tax
must indicate payment of the excise tax on other tobacco products by the wording
“North Carolina Other Tobacco Products Tax Paid.”

All salesinvoices of nonresident wholesale deal ers must show the point of origin and
mode of transportation for all shipments of other tobacco products into this State.

A wholesale dealer who sells a tobacco product to a person who has notified the
wholesale dealer in writing that the person intends to resell the item in a transaction
that isexempt from tax under G.S. 105-113.35(a)(1) or (2) may, when filing amonthly
report, designate the quantity of tobacco products sold to the person for resale. A
wholesale dealer must report all designated sales during a taxable period on Form B-
A-101. Thewholesale dealer must separately invoice and indicate the other tobacco
products designated for exempt transactions. For example, sales designated for
customerswith other tobacco product sales outside North Carolinamust beinvoiced to
read, “ Designated for Sale Outside North Carolina’. A wholesaledealer isnot requiredto
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pay tax on adesignated salewhen filing amonthly report. However, where prior written
notificationisnot provided, thewhol esal e ded er must remit gpplicabletax.

The wholesale dealer must pay the tax due on all other sales in accordance with this
section. A wholesale dealer or acustomer of awholesale dealer may not delay payment
of thetax due on atobacco product by failing to pay tax on asalethat isnot adesignated
saleor by overstating the quantity of tobacco productsthat will beresoldin atransaction
exempt under G.S. 105-113.35(a)(1) or (2).

A person who does not sell atobacco product in atransaction exempt under G.S. 105-
113.35(a)(1) or (2) after awholesale deder hasfailed to pay the tax due on the sale of
the item to the person in reliance on the person’swritten notification of intent isliable
for the tax and any penalties and interest due on the designated sale. If the Secretary
determinesthat atobacco product reported as adesignated saleis not sold as reported,
the Secretary will assess the person who notified the wholesale dealer of an intention
toresell theitemin an exempt transaction for the tax due on the sale and any applicable
penaltiesand interest. A whol esal e deal er who does not pay tax on atobacco product in
reliance on a person’s written notification of intent to resell the item in an exempt
transaction is not liable for any tax assessed on the item.

Thetax liability pluspenaltiesand interest will be held against thewholesaler’ s customer
who sells other tobacco products designated exempt in ataxabletransaction. Customers
violating designation procedures can expect full penalties to be held on designated
products improperly handled.

Once other tobacco products are designated astax exempt under G.S. 105-113.35, they
must be sold in tax-exempt transactions.

Bond (G.S. 105-113.38)

The Secretary may require awholesale dealer or aretail dealer to furnishabondinan
amount that adequately protects the State from lossif the dealer failsto pay taxes due
under Part 3 of the Tobacco Products Tax Act. A bond must be conditioned on
compliancewith this Part, must be payableto the State, and must bein theform required
by the Secretary. The Secretary will proportion a bond amount to the anticipated tax
liability of thewholesale dealer or retail dealer. The Secretary will periodically review
the sufficiency of bondsrequired of dealers, and will increase the amount of arequired
bond when the amount of the bond furnished no longer covers the anticipated tax
liability of thewholesaledealer or retail dealer. The Secretary will decrease the amount
of arequired bond when the Secretary determines that a smaller bond amount will
adequately protect the State from loss.

Discount; Refund (G.S. 105-113.39)

Effectivefor reporting periods beginning on or after August 1, 2004, awholesale dealer
or aretail dealer whoisprimarily liablefor the taxesimposed by thisPart isallowed to
deduct adiscount equal to two percent (2%) of thetax dueif thereport isfiled and the
tax dueis paid by the due date. The discount covers losses due to damage to tobacco
products, expensesincurred in preparing the records and reports required by this Part,
and the expense of furnishing a bond.

Effectivefor reporting periodsbeginning on or after September 1, 2005, awholesale dedler
or aretail dealer whoisprimarily liablefor the excisetax and isin possession of staleor
otherwise unsal abl e cigars upon which the tax has been paid may return thecigarsto the
manufacturer and apply to the Secretary for¥efind of tax paid, |essany discount allowed on



theunsalablecigars. Theapplication must bein theform prescribed by the Secretary and
must be accompanied by an affidavit from the manufacturer stating the number of cigars
returned to the manufacturer by the applicant.

30. Records (G.S. 105-113.40)

Every wholesale dedler, every retail dealer and their customers must keep accurate
records of inventories, purchases, and sales of tobacco productsfor at least threeyears.
These records and inventories must be maintained separately in such amanner as can
beinspected and audited by the Secretary or duly authorized representative at any time
without having to go through and separate or segregate all sales of the taxpayer in
order to arrive at the amount of exempt sales or inventories. These records must be
open at all timesfor inspection by the Secretary or an authorized representative of the
Secretary.

31. Other Tobacco Products Vending M achines
No other tobacco products dispensing machinewill be allowed to operate in this State
that does not have affixed thereto theidentification required under the Tobacco Products
Tax Article.

Wholesdededersor retall deaersowning, leasing, furnishing or operating other tobacco
products vending machines must affix to each machine in a conspicuous place an
identification sticker or device, which showsthe name, address and tel ephone number
of the operator owning and placing such machine on location. The owner of the
businesswherein such machineislocated isal so responsiblefor seeing that such vending
machineis so identified.

It istheduty of any person, firm or corporation operating other tobacco productsvending
machines to have available for the Department information as to the location of any
and all vending machines so operated by such operator, and make such information
available at any time to the Secretary or his authorized agent.

32. Refund of Overpaid Tax
A wholesale dealer or aretail dealer who paystax to the Department on other tobacco
productsthat are exempt from the excise tax may obtain arefund for the net amount of
tax paid by filing an application for refund form provided by the Secretary. Applications
for refund must be submitted within the time allowed by G.S. 105-266 or GS. 105-
266.1

33. Interest and Penalties (G.S. 105-236, G.S. 105-241.1(i))
Interest, at therate set by the Secretary, isapplicableto all |ate payments of the tobacco
products excise tax and to all assessments of additional tax due.

The North Carolina Statutes provide both civil and crimina penalties for failure to
comply with the tax laws. See Section VIII General Administration for additional
information. Also, see Item 24 above for information on penalties specific to this
Article.

B. Alcoholic Beverage License and Excise Tax (G.S. 105-113.68 — G.S. 105-113.89)
1. Excise Tax on Beer, Wine, and Liquor (G.S. 105-113.68(b))
a. Levy of Tax
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Anexcisetax islevied on all acoholic beverages sold in and/or shipped into this State
unlesstheexemptionsprovidedin GS. 105-131.81 apply. Thisexcisetax also appliesto
wine sold and shipped by holders of ABC-issued wine shipper permits.

The excise taxes on malt beverages and wine are payable by the resident wholesaler
or importer who first handles the beverages in this State since the tax is levied only
once on the same beverages.

b. Wine Shipper Permittees

Effective October 1, 2003, wine shipper permittees (resident and nonresident wineries
that hold the required ABC permits) may sell and ship not more than two cases of
wine per month to any person in North Carolina to whom alcoholic beverages may
be sold. All sales and shipments must be for personal use only and not for resale. A
case of wine is defined as any combination of packages containing not more than
nine liters of wine. Each wine shipper permittee isresponsible for the excise tax on
wine levied under G. S. 105-113.80(b).

2. Tax Rates(G.S. 105-113.80)
The tax rates on beer, wine, and liquor are:

a. Beer —fifty-three and one hundred seventy-seven one thousandths cents (53.177¢)

b.

per gallon.

Wine—twenty-one cents (21¢) per liter of unfortified wine and twenty-four cents
(24¢) per liter of fortified wine.

Liquor — twenty-five percent (25%) on liquor sold in ABC stores. The tax is
computed onthedistiller’s price plusthe state ABC warehouse freight and bailment
charges and a markup for local ABC boards.

3. Exemptions (G.S. 105-113.81)
a. Major Disaster (G.S. 105-113.81(a), 17 NCAC 04E.0205)

Wholesalers and importers of malt beverages and wine are not required to remit
excise taxes on malt beverages or wine rendered unsalable by a major disaster.

Losses from a“major disaster” as defined in GS. 105-113.81(a) must be verified
by an agent of the Department of Revenue and Form B-C-750 must be compl eted
before the losses can be claimed by the wholesaler or importer on his monthly
report. Several small disasters cannot be accumulated and then classified as a
major disaster. A major disaster is classified as one event only in which such loss
occurs, and not an accumulation of events. Any missing beverage inventory that
cannot be classified asamajor disaster will be considered as beer or wine sold and
subject to the excise tax accordingly, unless otherwise provided.

Spoilage or Destruction of Non-tax-paid Beer or Wine (17 NCAC 04E.0301)
Where the spoilage, breakage, or destruction of non-tax-paid beer or wine in the
inventory of the resident wholesaler or importer isalesser anount than that defined
asa‘“major disaster” in GS. 105-113.81(a), there shall be no deduction from the
excise tax as compensation for such loss.

Spoilage of Tax-paid Beer or Wine (17 NCAC 04E.0302)
Spoilage, breakage, or other losses of any tax-paid beer or wine may not be claimed
as a deduction from the excise tax due.
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d. Destruction Whenin Transit (17 NCAC 04E.0303)
Destruction of non-tax-paid beer or winein transit from the brewery or winery to
the resident wholesaler or importer when such beer or wine is in the hands of the
common carrier, even though such common carrier may be considered asthe agent
of the resident wholesaler or importer, and when such beer or wine is accounted
for by the common carrier by payment of such beverage loss to the resident
wholesaler or importer, will not be considered as part of the taxable inventory of
theresident wholesaler or importer, and thus not subject to the beverage excisetax.

e. Salesto Oceangoing Vessels (G.S. 105-113.81(b), 17 NCAC 04E.0502)
Wholesalers and importers of malt beverages and wine are not required to remit
excise taxes on malt beverages and wine sold and delivered for use on oceangoing
vessels. An oceangoing vessel is a ship that plies the high seas in interstate or
foreign commerce, in the transport of freight or passengers, or both, for hire
exclusively. To qualify for this exemption the beverages must be delivered to an
officer or agent of the vessel for use on that vessel. Sales made to officers, agents,
crewmen, or passengersfor their personal use are not exempt. Receipt for delivery
of non-tax-paid beer to ocean-going vessels must be signed for by an authorized
officer or agent of such vessel, and such signed receipts must be retained by the
wholesaler for aperiod of three years.

f. Salesto Armed Forces (G.S. 105-113.81(c))
Wholesalersand importersare not required to remit excise taxes on malt beverages
and wine sold to the United States Armed Forces. The Secretary may require malt
beverages and wine sold to the Armed Forces to be marked “For Military Use
Only” to facilitate identification of those beverages.

g. Out-of-Sate Sales (G.S. 105-113.81(d), 17 NCAC 004E.0204)

Wholesalersand importersare not required to remit excise taxes on malt beverages
and wine shipped out of this State for resale outside the State. Records of out-of -
state shipments by the resident wholesaler or importer must be maintained that can
be properly checked by the Secretary of Revenue, and bills of lading must also be
kept on such out-of -state shipments. If delivered by thewholesaler’sor importer’s
own truck, the signature, address and social security number of the person receiving
beer or wine from the wholesaler or importer must be kept for verification by the
secretary. Such sales must be imported on the monthly report form in the space
provided.

h. Tasting (G.S. 105-113.81(e))
Resident breweries and wineries are not required to remit excise taxes on malt
beverages and wine given free of chargeto customers, visitors, and employeeson
the manufacturer’s licensed premises for consumption on those premises.

4. Distribution of Portion of Wine Excise TaxesAttributableto North CarolinaWine
(G.S. 105-113.81A)
The Secretary must, on a quarterly basis, credit to the Department of Commerce the
net proceeds of the excise tax collected on unfortified wine and fortified wine bottled
inNorth Carolinaduring the previousquarter and the net proceeds of the excisetax collected
onfortified winebottled in North Carolinaduring the previous quarter, except that thetotal
amount credited to the Department of Commerce under this section cannot exceed five
hundred thousand dollars ($500,000) per fiscal year.
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5. Distribution of Part of Beer and Wine Excise Tax (G.S. 105-113.82, 17 NCAC
04E.0703)
The Department annually notifies each county and city of whether it is eligible to
receive ashare of the distribution of the State excise taxes on beer, unfortified wine, or
fortified wine. Each county or city must review the noticeto determineif thenoticeis
correct. If the notice is correct, an official of the county or city must sign the notice
and return it to the Department. If the noticeisnot correct, an official of the county or
city must writethe correct information on the notice or attach astatement of correction
to the notice and then sign the corrected notice and return it to the Department.

6. Payment of Excise Tax (G.S. 105-113.83)
a. Beer and Wine (G.S. 105-113.83(b))
The excise taxes on malt beverages and wine are payable to the Secretary by the
resident wholesaler or importer who first handles the beverages in this State. The
taxes on malt beverages and wine are levied only once on the same beverages.

Theexcisetax levied under G.S. 105-113.80(b) on wine shipped directly to consumers
in North Carolina pursuant to G.S. 18B-1001.1 must be paid by the wine shipper
permittee.

The tax must be paid on or before the 15" day of the month following the month in
which the beverageisfirst sold or otherwise disposed of inthis State by thewholesaler,
importer, or wine shipper permittee.

When excise taxes are paid on wine or malt beverages, the wholesaler, importer, or
wine shipper permittee must submit to the Secretary verified reportsonformsprovided
by the Secretary detailing sales records for the month for which the taxes are paid.
The report must indicate the amount of excise tax due, indicate separately any
transactions to which the excise tax does not apply, and include all the information
required by the Secretary.

b. Liquor (G.S. 105-113.83(a))
The excisetax on liquor is payable monthly by thelocal ABC board to the Secretary.
Thetax isdue on or before the 15" day of the month following the month inwhich the
tax was collected.

c. Railroad Sales(G.S. 105-113.83(c))
Each person operating arailroad train in this State on which alcoholic beverages are
sold must submit monthly reports of the amount of acoholic beverages sold in this
State and must remit the applicable excise tax due on the sale of these beverages
when the report is submitted. Thereport isdue on or before the 15" day of the month
following the month in which the beverages are sold. The report must be made on a
form prescribed by the Secretary.

d. Wholesaler Buying From Wholesaler (17 NCAC 04E.0206)
When a resident wholesaler or importer purchases beer or wine from another
wholesaler or importer in this state, the beverages must be reported separately astax-
paid beverages in the space provided on the monthly report filed by the purchasing
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resident wholesaler or importer sincethe selling resident wholesaler or importer, beingthe
firstinthe Stateto receive or handlethe product, isliablefor thetax and must includethe
same product intheir monthly report and pay thetax due.

7. Reports(G.S. 105-113.84)
A resident brewery, resident winery, nonresident vendor, and wine shipper permittee
must file a monthly report with the Secretary. The report must list the amount of
beverages delivered to North Carolina wholesalers, importers, and purchasers under
G.S. 18B-1001.1 during the month. The report is due by the 15" day of the month
following the month covered by thereport. Thereport must befiled on aform approved
by the Secretary and must contain the information required by the Secretary.

8. Discount (G.S. 105-113.85)
Effective for reporting periods beginning on or after August 1, 2004, each wholesaler
or importer is allowed to deduct adiscount equal to two percent (2%) of the tax due if
the report is filed and the tax due is paid by the due date. The discount covers the
losses due to spoilage and breakage, expenses incurred in preparing the records and
reports required by thisArticle, and the expenses of furnishing a bond.

9. Bonds(G.S. 105-113.86)
a. Wholesalersand Importers (G.S. 105-113.86(a), 17 NCAC 04E.0601)

A resident wholesaler and importer must furnish abond in an amount of at least five
thousand dollars ($5,000) and not more than fifty thousand ($50,000). The bond
must be payable to the State, must be in a form acceptable to the Secretary, and
must be secured by a corporate surety or by a pledge of obligations of the federal
government, the State, or apolitical subdivision of the State. The bond amountisin
proportion to the anticipated tax liability of the wholesaler or importer and may
vary yearly, based upon areview by theAlcoholic Beverages Excise Tax Unit of the
wholesaler’sor importer’stax payments during the best three months of the previous
twelve-month period. Bond requirements are as follows:

e Wherethe combined tax duefor any three months of the previoustwelve months
exceeds forty thousand dollars ($40,000), the amount of the bond will be fifty
thousand dollars ($50,000).

e Wherethe combined tax duefor any three months of the previoustwelve months
exceeds twenty-five thousand dollars ($25,000), but does not exceed forty
thousand dollars ($40,000), theamount of the bond will beforty thousand dollars
($40,000).

e Wherethe combined tax duefor any three months of the previoustwelve months
exceeds twelve thousand five hundred dollars ($12,500), but does not exceed
twenty-five thousand dollars ($25,000), the amount of the bond will be twenty-
five thousand dollars ($25,000).

e Wherethe combined tax duefor any three months of the previoustwelve months
exceeds five thousand dollars ($5,000), but does not exceed twelve thousand
five hundred dollars ($12,500), the amount of the bond will be twelve thousand
five hundred dollars ($12,500).
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e Wherethe combined tax duefor any three months of the previoustwelve months
does not exceed five thousand ($5,000), the amount of the bond will be five
thousand ($5,000).

b. New Wholesaler or Importer Bond (17 NCAC 04E.0602)
In the case of a new wholesaler subject to the excise tax, or where operation has
been conducted for less than twelve months prior to January 1, the amount of the
bond is determined by the Secretary for the remainder of the calendar year or the
ensuing calendar year based upon the wholesaler’s anticipated business volume as
evident by inventory, but will not be less than five thousand dollars ($5,000).

c. Nonresident Vendors (G.S. 105-113.86(b))
The Secretary may requirethe holder of anonresident vendor ABC permit to furnish
abond in an amount not to exceed two thousand dollars ($2,000). The bond must be
payable to the State, must be in a form acceptable to the Secretary, and must be
secured by acorporate surety or by apledge of obligations of the federal government,
the State, or a political subdivision of the State.

10. Refund of Excise Tax Paid on Sacramental Wine (G.S. 105-113.87)
A person who purchases unfortified or fortified wine for the purpose stated in G.S.
18B-103(8) may obtain arefund from the Secretary for the amount of the excise tax
levied under thisArticle. An applicant for arefund must file a written request for the
refund duefor the prior calendar year onor beforeApril 15. Refundsare madeannually.
No refund will be madeif the application isfiled more than three years after the dateit
isdue.

11. Records (G.S. 105-113.88)
A personwho isrequired to fileareport or return under thisArticle must keep arecord
of all documents used to determine information the person provides in a report or
return. The records must be kept for three years from the due date of the report or
return to which the records apply.

12. Other Applicable Administrative Provisions (G.S. 105-113.89)
Theadministrative provisions of Article 9 of Chapter 105 apply to thisArticle. Seethe
section, “ General Administration” for additional information.

C. Piped Natural GasExcise Tax (G.S. 105-187.41)
1. Basisfor Taxation
An excise tax is imposed effective July 1, 1999 on piped natural gas received for
consumptioninthisState. Thistax isinlieu of the 3% salestax and the 3.22% franchise
gross receipts tax on piped natural gas. The tax is computed on a monthly therm
volume of piped natural gasreceived by the end-user with adeclining block rate structure
asfollows:

Monthly Volume of
Therms Received Rate per Therm

First 200 therms $0.047
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201 —15,000 therms 0.035

15,001 — 60,000 therms 0.024
60,001 — 500,000 therms 0.015
Over 500,000 therms 0.003

2. Whois Subject to Tax?
The tax on piped natural gas delivered by alocal distribution company to a sales or
transportation customer is payable by the local distribution company.

The tax on piped natural gas delivered by a person who is not a local distribution
company to asales or transportation customer is payable by that person.

The tax on piped natural gas received by a person by means of a direct access to an
interstate gas pipeline for consumption by that person is payable by that person.

3. DueDate of the Report and Tax
The returns are required quarterly and are due by the last day of the month following
the end of the calendar quarter. The quarterly return will include, (a) the piped natural
gasdelivered during the quarter to sales or transportation customersin each city inthe
State and, (b) the piped natural gas received during the month in each city in the State
by personswho have direct accessto an interstate gas pipeline and who receive the gas
for their own consumption.

Tax on gas delivered through the end of 2001 is due monthly by the last day of the
month that follows the month in which the tax accrues. Payments of tax by EFT are
required if the average amount of tax isat least $20,000 amonth. Effective January 1,
2002, ataxpayer must pay the piped natural gas excisetax in accordance with the same
schedule by which it pays sales and use tax. A semimonthly payment for the period
from thefirst of the month to the 15" day of the month is due by the 25" of the month.
A semimonthly payment that covers the period from the 16" day of the month to the
end of the month is due by the 10" day of the following month. All semimonthly
payments arerequired to be paid by EFT. Thetaxpayer isnot subject to penaltiesfor a
semimonthly or monthly amount due if the taxpayer timely pays at least 95% of the
amount due and includes the underpayment with the quarterly return for those
semimonthly or monthly payment periods.

4. Form Used for Filing
Form CD-312 isto be used by piped natural gas companies.

5. Distribution to Municipalities
The amount to be distributed to each city will be one-half of the amount of tax
attributableto that city for the quarter. Distribution to the citieswill be within 75 days
after the end of each calendar quarter.

6. Credit Against General Business Franchise Tax Imposed by G.S. 105-122 (G.S.
105-122(d1))
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A corporation subject to the excisetax on piped natural gasisalso subject to the general
business franchise tax. In computing the franchise tax, the corporation is allowed a
credit of one-half of the piped natural gas excise tax paid during the taxable year as a
credit against the general businessfranchisetax. Thecredit islimited to the amount of
franchise tax.
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VI. PRIVILEGE TAXES
(Article2)

A. General Information (G.S. 105-33)

1.

Scope and Nature (G.S. 105-33)

State privilege license taxes are imposed for the privilege of carrying on the business,
exercising the privilege or doing the act named in Article 2 of the Revenue Laws of
North Carolina. These taxes are in addition to any regulatory or qualification
requirements to engage in the practice of a profession, business or trade.

License Required (G.S. 105-103, G.S. 105-104, G.S. 105-109)

Before a person may engage in a business, trade or profession for which alicenseis
required under thisArticle, the person must be licensed by the Department. A license
must be displayed conspicuously at the location of the licensed business, trade, or
profession. A required license should be applied for (Form B-202A) before beginning
business. Licensesissued under G.S. 105-41 are personal privilege licenses and must
be issued in the name of the individual with the individual’s social security number.

Tax Year (G.S. 105-33, G.S. 105-104)

The privilegelicensetax isan annual tax and isdue by July 1 of each year. Thelicense
tax is not prorated, instead, the full amount of the license tax is due when a person
begins to engage in an activity for which alicense is required at any time during the
fiscal year, July 1 —June 30. Licensesarerenewable annually (Form B-202) by July 1
and no grace period is allowed before penalty accrues.

Engaged in Morethan One Business (G.S. 105-105)

Where any person, firm, or corporation is engaged in more that one business, trade,
employment, or profession that is subject to State license taxes under the provisions of
thisArticle, such persons, firms, or corporations must pay the license tax prescribed in
thisArticle for each separate business, trade, employment, or profession.

Penalty (G.S. 105-103, G.S. 105-109, G.S. 105-236)

Itisunlawful to engagein businesswithout obtaining arequired privilegelicense. The
penalty for failure to obtain alicense isthe greater of five dollars ($5) or five percent
(5%) of the tax due for each 30 days or fraction thereof from the time the tax is due
until the tax is paid, up to a maximum not to exceed twenty-five percent (25%). The
penalty for failure to pay the tax when due is the greater of five dollars ($5) or ten
percent (10%) of the tax due.

The Secretary may collect atax due under this Article in any manner allowed under
Article 9 of Chapter 105. The penalty and provisions of this section for the collection
of delinquent license taxes apply to taxeslevied by counties, cities, and towns of the
State under the authority of this Article, or any other provision of law, in the same
manner and to the same extent as they apply to taxes levied by the State.

Effect of Changein Name of Firm (G.S. 105-106)
A firm, partnership, or corporation, will be regarded as continuing when the name of
the firm, partnership, or corporation is changed, a new partner is taken in, or one or
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more partnerswithdraw fromthefirm, if any oneor moreof thepartnersremain, or if there
ischangein ownership of lessthan amajority of the stock.

7. Liability upon Transfer of Business (G.S. 105-33(h))
A grantee, transferee, or purchaser of any business or property subject to the privilege
taxesimposed in thisArticle must make diligent inquiry asto whether the State tax has
been paid. If the business or property has been granted, sold, transferred, or conveyed
to an innocent purchaser for value and without notice that the vendor owed or isliable
for any of the State taxesimposed under thisArticle, the property, whilein the possession
of the innocent purchaser, is not subject to any lien for the taxes.

8. Property used in a Licensed Business not Exempt from Taxation (G.S. 105-108)
A Statelicense, issued under any of the provisions of thisArticle will not be construed
to exempt the property employed in such licensed business, employment, or profession
from other forms of taxation.

B. Dances, Athletic Events, Shows, Exhibitions, and Other Entertainment (G.S. 105-
37.1)
1. Scope
A privilege tax isimposed on the gross receipts of a person who is engaged in any of
the following:

e Giving, offering, or managing a dance or an athletic contest for which an
admission fee in excess of fifty cents (50¢) is charged.

e Giving, offering, or managing aform of amusement or entertainment that is not
taxed by another provision of Article 2 of Chapter 105 of the General Statutes
and for which an admission is charged.

e Exhibiting aperformance, show, or exhibition, such asacircus or dog show that
is not taxed by another provision of Article 2 of Chapter 105 of the General
Statutes.

2. Rateand Payment of Tax
a. Computation
The privilege tax rateis three percent (3%) of the gross receipts from the activities
described above and is computed on the admission price of the amusements, less
any federal tax included in the admission price.

Gross receipts taxes are not deducted from the admission price to determine the tax
base. (17 NCAC 04B.0302)

A fee charged by a person, firm or corporation engaged in a business taxed under
GS. 105-37.1 for a “membership card” entitling the holder to admission to an
amusement is an admission charge subject to the three percent (3%) gross receipts
tax. (17 NCAC 04B.0303)

A night club making a charge for both food and entertainment, with sales tax added
covering only part of this charge for food, is subject to the three percent (3%) gross
receiptstax on the remainder of the charge, and a separate gross recei pts report must
befiled. (17 NCAC 04B.0304)
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Theexemptionin G. S. 105-40 for thefirst one thousand dollars ($1,000) of receipts
derived by a civic organization from a dance or another amusement promoted and
managed by the organization applies separately to each dance or other amusement.
(17 NCAC 04B.0306)

A drag strip operation or a go-cart race for which an admission is charged to the
spectators is subject to the gross receipts tax imposed under GS. 105-37.1. If a
person operates a drag strip or ago-cart track where spectator fees are not charged,
but a fee is charged to individuals for the use of the strip or track for their own
entertainment, thefeesare not subject to thegrossreceiptstax. (17 NCAC 04B.0308)

An admission charge to a fishing pier is subject to the gross receipts tax imposed
under GS. 105-37.1 if the charge is for being a spectator on a pier. (17 NCAC
04B.0310)

An admission charge to a horse or dog show is subject to the gross receipts tax
imposed under GS. 105-37.1. (17 NCAC 04B.0311)

A rattlesnake milking exhibition for which an admission fee is charged is subject to
the gross receipts tax imposed under G.S. 105-37.1. (17 NCAC 04B.0312)

b. Payment
The gross recel pts taxes imposed on amusements must be reported on Form B-205.
Thetax isdue when areturnisdue. A return is due by the 10" day after the end of
each month and covers the gross receipts received during the previous month.

3. AdvanceReport
A person who owns or controls a performance, show or exhibition subject to the tax
imposed by this section and who plans to bring the performance to this State from
outside the State must file a statement with the Secretary that liststhe dates, times, and
places of the performance, show or exhibition. The statement must be filed no less
than five days before the first performance, show, or exhibition in this State.

C. Motion Picture Shows (G.S. 105-38.1)

1. Scope
A privilege tax is imposed on the gross receipts of a person who is engaged in the
business of operating a motion picture show for which an admission is charged.

2. Rateand Payment of Tax
The privilegetax isone percent (1%) of the grossreceiptsfrom admissions. Thetax is
due when areturn isdue. A return is due by the 10" day after the end of each month
and covers gross recei pts received during the previous month.

3. Alternate Basis of Tax
If a person offers an entertainment or amusement that includes both a motion picture
taxable under GS. 105-38.1 and an entertainment or amusement taxable under G.S.
105-37.1, thetax in that statute appliesto the entire grossreceipts and the tax levied in
this section does not apply.
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D. Amusements—Certain Exhibitions, Perfor mances, and Entertainment Exempt (G.S.
105-40)
Thefollowing forms of amusements are exempt from the taxes imposed under Article 2
of Chapter 105 of the General Statutes:

1. All exhibitions, performances, and entertainments, except those expressly mentioned
in Article 2 as not exempt, produced by local talent exclusively, for the benefit of
religious, charitable, benevolent or educational purposes, aslong asno compensation
ispaid to thelocal talent.

2. TheNorth Carolina Symphony Society, Incorporated, as specifiedin GS. 140-10.1.

3. All exhibits, shows, attractions, and amusements operated by asociety or association
organized under the provisions of Chapter 106 of the General Statutes where the
society or association has obtained a permit from the Secretary to operate without
the payment of taxes under Article 2.

4. All outdoor historical dramas, as specified in Article 19C of Chapter 143 of the
General Statutes.

5. All elementary and secondary school athletic contests, dances, and other amusements.

6. Thefirst one thousand dollars ($1,000) of gross receipts derived from dances and
other amusements actually promoted and managed by civic organizationswhen the
entire proceeds of the dances or other amusements are used exclusively for civic
and charitable purposes of the organizations and not to defray the expenses of the
organi zation conducting the dance or amusement. The exemption applies separately
to each dance or other amusement (17 NCAC 04B.0306). The mere sponsorship of
adance or another amusement by acivic or fraternal organization does not exempt
the dance or other amusement, because the exemption applies only when the dance
or amusement is actually managed and conducted by the civic or fraternal
organization.

7. A youth athletic contest with an admissions price that does not exceed ten dollars
($10.00) sponsored by a person exempt from income tax under Article 4 of this
Chapter. For the purpose of thissubdivision, ayouth athletic contest meansacontest
in which each participating athlete is less than 20 years of age.

8. All dances, motion picture shows, and other amusements promoted and managed
by aqualifying corporation that operates a center for the performing and visual arts
if the dance or other amusement is held at the center. “Qualifying corporation”
means a corporation that is exempt from income tax under G.S. 105-130.11(a)(3).
“Center for the performing and visual arts’ meansafacility, having afixed location,
that provides space for dramatic performances, studios, classrooms, and similar
accommodations to organized arts groups and individual artists. This exemption
does not apply to athletic events.

9. All exhibitions, performances, and entertainments promoted and managed by a
nonprofit arts organization that is exempt from income tax under G.S. 105-
130.11(a)(3). Thisexemption does not apply to athletic events.
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10. A person that is exempt from income tax under Article 4 of Chapter 105 and is
engaged in the business of operating ateen center. A “teen center” isafixedfacility
whose primary purposeisto providerecreational activities, dramatic performances,
dances, and other amusements exclusively for teenagers.

11. All entertainment or amusements offered or given on the Cherokee Indian reservation
when the person giving, offering, or managing the entertainment or amusement is
authorized to do business on the reservation and pays the tribal gross receipts levy
to the tribal council.

12. Arts festivals held by a person that is exempt from income tax under Article 4 of
Chapter 105 and that meets the following conditions:

e The person holds no more than two arts festivals during a calendar year.
e Each of the person’s arts festivals last no more than seven days.

e Theartsfestivalsare held outdoors on public property and involve avariety of
exhibitions, entertainments, and activities.

13. Community festivalsheld by aperson who isexempt from incometax under Article
4 of Chapter 105 and that meets all of the following conditions:

e The person holds no more than one community festival during acalendar year.
e The community festival lasts no more than seven days.

e The community festival involves avariety of exhibitions, entertainments, and
activities, the majority of which are held outdoors and are open to the public.

14. An admission charge to a fishing pier is not subject to the tax if the charge is for
fishing on the pier. (17 NCAC 04B.0310)

E. Attorneys-at-law and Other Professionals (G.S. 105-41)
Every individual in this State who practices aprofession or engagesin abusinessandis
includedinthefollowing list must obtain astatewidelicensefor the privilege of practicing
the profession or engaging in the business from the Secretary. A licenserequired by this
section is not transferable to another person. The tax for each license is fifty dollars
($50.00).

1. Professionsand/or Businesses Requiring a Privilege License:
a. Anattorney-at-law.
Effective July 1, 2003, in addition to the tax, an attorney may make a voluntary
contribution of $50.00 to the North Carolina Public Financing Fund established by
G.S. 163-278.63 to support anonpartisan court system. Payment of the contribution
isnot required, isnot considered part of thetax owed, and isnot subject to penalties
and interest. This voluntary contribution option is repealed for applications for
new licenses or license renewals issued on or after January 1, 2006.

b. A physician, aveterinarian, a surgeon, an osteopath, a chiropractor, a chiropodist,
a dentist, an ophthalmologist, an optician, an optometrist, or another person who
practices a professional art of healing.
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GS. 90-236 states that “fitting glasses on the face” constitutes practicing as a
dispensing optician. Therefore, dispensing opticians fitting frames to customers
faces, and making adjustments thereto, are subject to optician’s privilege license
tax. (17 NCAC 04B.0609)

A physical therapist who independently applies physical therapy for areward is
practicing the art of healing and are therefore subject to privilege license. (17
NCAC 04B.0610)

A psychologist who engages in the art of healing for afee or reward is subject to
privilege license. The psychologist license is not levied on the practice of
psychology, assuch, but on persons engaged in the art of healing which doesinclude
psychologistsif they engage in such activity. (17 NCAC 04B.0614)

In addition to theregulatory licenseissued by the State Board of Medical Examiners,
apracticing physician shall apply for and obtain from the Secretary of Revenue a
statewide physician privilege license. Varying situations involving a physician
and the applicability of the physician privilege license tax for these situations are
asfollows:

e A physician in private practice, either exclusively or partialy, is subject to
the physician privilege license tax;

e A physician practicing his profession and compensated in part from a fund
or “pool” derivedin part or in full from feescharged for hisservicesis subject
to the physician privilege license tax notwithstanding the fact that some of
his compensation may also comefrom appropriations, grants, businessincome
(income from a “business’ in the non-professional sense; for example, a
physician employed by an industrial plant to attend itsindustrial employees
at its plant), or other “non-fee” sources.

. A professional engineer, as definedin G.S. 89C-3.
. Aregistered land surveyor, asdefined in GS. 89C-3.

. An architect, including any architect employed by another architect, who renders
architectural services.

A landscape architect, including any architect employed by another architect, who
renders architectural services.

. A photographer, acanvasser for any photographer, or an agent of aphotographer in
transmitting photographsto be copied, enlarged, or colored. A licensed photographer
having alocated place of businessin this Stateisliable for the license tax on each
agent or solicitor employed by the photographer for soliciting business.

. A rea estate broker or area estate salesman, as defined in GS. 93A-2. A rea

estate broker or areal estate salesmanwho isalso areal estate appraiser isrequired
to obtain only one license under this section to cover both activities.

A real estate appraiser, as defined in G.S. 93E-1-4. A real estate appraiser who is
also areal estate broker or a real estate salesman is required to obtain only one
license under this section to cover both activities.
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j.

2. Per

A personwho solicitsor negotiates|oanson rea estate asagent for another for a
commission, brokerage, or other compensation.

A mortician or embamer licensed under G.S. 90-210.25.
Public practice of accounting:

Every person engaged in the public practice of accounting as a principal, or as a
manager of the business of public accountant, shall pay for such licensefifty dollars
($50.00), and in addition, shall pay alicense tax of twelve dollars and fifty cents
($12.50) for each person employed who is engaged in the capacity of supervising
or handling the work of auditing, devising or installing systems of accounts.

A bookkeeper who acts as an independent contractor preparing tax returnsfor small
business firms, as well as individuals, and charges for his services, is subject to
accountant’s privilegelicense, assuch work requirestraining and skill in accounting.
Also, an independent contractor who prepares income tax returns, other than the
simplified individual returns, and chargesfor such work, is subject to accountant’s
privilege license. (17 NCAC 04B.0603)

GS. 105-41 is purely arevenue measure and does not purport to be a regulatory
measure. Certified public accountants have written into their statute a provision
limiting the issuance of CPA privilege licensesto applicantswho are duly licensed
by their regulatory body, but thisis not true with respect to other professions covered
by G.S. 105-41, nor to accountants who are not certified public accountants as
defined in said regulatory laws. (17 NCAC 04B.0603)

sons Exempt from the Tax

The following persons are exempt from the tax:

a. A personwho isat least seventy-five (75) years old.

b.

A person practicing the professional art of healing for a fee or reward, if the
person is an adherent of an established church or religious organization and
confines the healing practice to prayer or spiritua means.

A blind person engaging in atrade or profession as a sole proprietor. A “blind
person” means any person who is totally blind or whose central visual acuity
does not exceed 20/200 in the better eye with correcting lenses, or field subtends
an angle no greater than 20 degrees. Thisexemption does not extend to any sole
proprietor who permits more than one person other than the proprietor to work
regularly in connection with the trade or profession for remuneration or
recompense of any kind, unlessthe other person in excess of one so remunerated
isablind person.

A physician employed exclusively by the federal, state or local government(s)
and not holding himself/herself out to the public and does not share in the fees
paid. (17 NCAC 04B.0612)

A physician practicing his/her profession but wholly compensated from
appropriations, grants, business income (income from a“business’ in the non-
professional sense; for example, a physician employed by an industrial plant to
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attenditsindustrial employeesat it plant), or from sourcesother than fundsgenerated
by feescharged for his/her services. (17 NCAC 04B.0611)

f. A physicianlicensed by the State Board of Medical Examiners but not performing
duties appropriateto his/her profession; for example, isthe head of a State agency
and has no medical practice). (17 NCAC 04B.0611)

g. A physical therapist who worksonly under the ordersand direction of registered
physicians and does not attempt to diagnose and independently apply physical
therapy. (17 NCAC 04B.0610)

h. A masseur or masseuse. (17 NCAC 04B.0608)

i. A person employed by an architect as a draftsman only, and fees paid for his
services are not for architectural services rendered. (17 NCAC 04B.0605)

j. A person who sells grave plots only, even though a deed is given. (17 NCAC
04B.0606)

k. A land surveyor employed by acivil engineer who does not both survey the area
and draw the description. (17 NCAC 04B.0607)

3. Licenses
Licensesissued under this section areissued as personal privilegelicensesand will not
beissued inthe name of afirm or corporation. If any person engagesin more than one
of the activities for which a privilege tax islevied by this section, the personisliable
for aprivilege tax with respect to each activity engaged in.

Counties and cities may not levy any license tax on the business or professions taxed
under this section.

Obtaining alicense required by thisArticle does not of itself authorize the practice of
aprofession, business, or trade for which a State qualification licenseis required.

F. Installment Paper Dealers (G.S. 105-83)
1. Basisfor Taxation
Every person engaged in the business of dealing in, buying, or discounting installment
paper, notes, bonds, contracts, or evidences of debt, where at thetime of or in connection
with the execution of said instruments, alienisreserved or taken upon personal property
located in this State to secure the payment of such obligations, is subject to the
installment paper dealers tax. The primary factors in determining liability are: (a)
three party transactions, (b) obligations concerning personal property and (c) liens
reserved upon personal property in this State to secure payment of such obligations.

Example: A motor vehicle dealer sells an automobile (personal property) and accepts
aretail installment contract from the customer. A lien is reserved on the title of the
vehicle. Thedealer sellsor assignstheretail installment contract to athird party. The
purchaser of the retail installment contract from the dealer isliable for the installment
paper dealers' tax.

2. Additional Tax and Reports (17 NCAC 04B.2903, 17 NCAC 04B.2904)
Form B-203, Installment Paper Dealer Quarterly Report, isused to remit the tax at the
rate of .277 percent of the total face value of paper subject to the tax. Face valueis
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normally theamount financed, excluding financecharges. Thequarterly report, with remittance,
isdueno later than the twentieth day of January, April, July and October of each year.

3. Nonresident Engaged in Business (17 NCAC 04B.2905)
This tax is not imposed on the business of dealing in, buying and/or discounting
installment paper which is engaged in exclusively in aforeign state. When any of the
activity incident to such business occurs in North Carolina, the tax applies. Such
activities include the promotion and solicitation of such business by employees or
agents within this State, whether or not the transfer of such paper is consummated in
this State.

4. Liability for Direct Loans (17 NCAC 04B.2902)
A person who isengaged in the business of making direct |oans (two party transactions)
and also purchases installment paper (three party transactions) is subject to both the
tax on installment paper dealers (G.S. 105-83) and the tax on loan agencies (G.S. 105-
88).

G. Loan Agenciesor Brokers, including Pawnbrokersand Check Cashers (G.S. 105-
88)
1. Privilege Tax
An annual privilege tax of two hundred and fifty dollars ($250.00) is levied on every
person, firm, or corporation engaged in any of thefollowing businessesfor each location
at which the businessis conducted:

e The business of making loans or lending money, accepting liens on, or contracts
of assignments of, salaries or wages, or any part thereof, or other security or
evidence of debt for repayment of such loansininstallment payment or otherwise.

e The business of check cashing regulated under Article 22 of Chapter 53 of the
General Statutes.

e Thebusinessof pawnbroker regulated under Chapter 91A of the General Statutes.

2. Real Estate Loans— L oaning Own Funds

A person who, as agent, engages in the business of negotiating real estate |oans using
funds belonging to hisloan correspondentsis subject to real estate license under G.S.
105-41. A person making real estate loansin his own name with his own funds and
selling those loans to insurance companies and other loan investment companies is
subject toloan agency license under G.S. 105-88 unless meeting the exemption described
below. A person engaging in both activities is subject to both licenses. (17 NCAC
04B.3301)

3. Real Estate L oans— Personal Property Collateral
A person who negotiates real estate loans for others and also includes as part of the
collateral mortgages on automobilesor other personal property issubject to loan agency
license under G.S. 105-88 and real estate license under GS. 105-41. (17 NCAC
04B.3302)

4. Loan Satement Required
At the time of making any such loan, the person, or officer of the firm or corporation
making the loan, must give to the borrower in writing in convenient form a statement
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showing theamount received by the borrower, the amount to be paid back by the borrower,
thetimeinwhichtheamount isto bepaid, and therate of interest and discount agreed upon.

5. Exempt Entities
G.S. 105-88 does not apply to banks, industrial banks, trust companies, savings and
loan associations, cooperative credit unions, the business of negotiating loans on real
estate as described in G.S. 105-41, or insurance premium finance companies licensed
under Article 35 of Chapter 58 of the General Statutes.

6. Noncompliance with G.S. 105-88
A loan made by a person who does not comply with G.S. 105-88 is not collectible at
law under GS. 105-269.13.

H. Banks(G.S. 105-102.3)
1. Scope

Anannual privilegetax isimposed upon every bank or banking association, including
each national banking association, that isoperating in this State asacommercial bank,
an industrial bank, asavings bank created other than under Chapter 54B or 54C of the
General Statutes or the Home Owners' Loan Act of 1933 (12 U.S.C. 88 1461-68), a
trust company, or any combination of such facilitiesor services. The annual privilege
tax applies whether such bank or banking association, hereinafter referred to as abank
or banks, isorganized, under thelaws of the United States or the laws of North Carolina,
in the corporate form or in some other form of business organization.

2. Report, Tax Basis, and Tax Rate

A report and the privilege tax are due by the first day of July of each year on forms
provided by the Secretary. The tax rateisthirty dollars ($30.00) for each one million
dollars ($1,000,000) or fractional part thereof of total assets held as provided. The
assets upon which the tax is levied is determined by averaging the total assets shown
inthefour quarterly call reports of condition (consolidating domestic subsidiaries) for
the preceding calendar year as required by bank regulatory authorities. If abank has
been in operation lessthan acalendar year, then the assets upon which thetax islevied
isdetermined by multiplying the average of thetotal assetsby afraction, the denominator
of which is 365 and the numerator of which isthe number of days of operation.

3. International Banking Facility
If abank operates an international banking facility, asdefinedin G.S. 105-130.5(b)(13),
the assets upon which the tax is levied will be reduced by the average amount for the
taxable year of al assets of the international banking facility which are employed
outside the United States, as computed pursuant to G.S. 105-130.5(b)(13)c.

4. Multistate Operations

For an out-of-state bank with one or more branchesin this State, or for an in-state bank
with one or more branches outside this State, the assets of the out-of-state bank or of
the in-state bank upon which the tax is levied will be reduced by the average amount
for the taxable year of all assets of the out-of-state bank or of the in-state bank which
areemployed outside this State. Thetax imposed in thissection will befor the privilege
of carrying on the businesses herein defined on a statewide basis regardless of the
number of places or locations of business within the State.
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Publishersof Newsprint Publications(G.S. 105-102.6)

1. Scope

Publishers of newsprint publications are encouraged to use newsprint that contains
recycled content. Any publisher asdefinedin GS. 105-102.6(a)(4) who does not meet
the State’'s minimum recycled content percentage is subject to a privilege tax on the
tonnage consumed that is below the required minimum.

. Minimum Recycled Content Percentage

The State’sminimum recycled content percentage of newsprint consumed by a publisher
isthirty-five percent (35%) through December 31, 2004. The percentage increases to
forty percent (40%) effective January 1, 2005.

. Recycling Program Partial Credit

A publisher who has developed and operated or contracts for the operation of a
newspaper or magazinerecycling programwill receive partial credit toward therecycled
content percentage requirements on the basis of one ton of credit toward its taxable
total recycled content tonnage for each ton of recycling tonnage.

. Tax Reporting Number, Tax Report, and Tax

Every publisher must apply for and obtain from the Secretary a newsprint publisher
tax reporting number. The State assigns a tax reporting number identical to the
publisher’s federal employer identification number for State reporting purposes.

Every publisher must file an annual report on Form B-302 with the Secretary by January
31 of each year. Thereport must include all the information required by statute for the
preceding calendar year.

In addition, each publisher whose recycled content percentage for a calendar year is
lessthan the applicable minimum recycled content percentage must pay atax of fifteen
dollars ($15.00) on each ton by which the required minimum recycled content tonnage
exceeds the publisher’srecycled content tonnage consumed. Thistax isdue when the
report isfiled.

. Exemption

Each publisher isalowed an exemption of otherwise taxable tonnage to the extent the
amount being exempted is attributable solely to the publisher’s inability to obtain
sufficient recycled content newsprint because

e Recycled content newsprint was not available at a price comparableto the price
of virgin newsprint;

e Recycled content newsprint of aquality comparableto virgin newsprint was not
available; or

e Recycled content newsprint was not available within areasonable period of time
during the reporting period.

Each publisher claiming the exemption must provide all the information required by
statute to the Secretary.

. Use of Proceeds
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The Secretary must, on or beforeApril 15 of each year, credit the net proceeds of the tax
imposed by G.S. 105-102.6 to the Solid Waste Management Trust Fund created in G.S.
130A-309.12.
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VII. INSURANCE PREMIUM TAX
(Article8B)

A. General Information (G.S. 105-228.5, 105-228.8)
North Carolinalevies several typesof insurance premium tax upon insurers, both domestic
and foreign, for the privilege of engaging in insurance business. Foreign insurers are
subject to retaliatory provisions.

B. Insurance Companies Subject to the Tax (G.S. 105-228.5, G.S. 58-6-25)
All insurers as defined in G.S. 58-1-5, all hospital, medical, and dental service insurers
organized as Article 65 corporations under G.S. 58-65, and all self-insurers organized
and licensed in accordancewith G.S. 58-47, G.S. 97-5 or G.S. 97-93, including groups of
employerswho have pooled their liabilitiesand employersthat carry their own risks, are
subject to gross premium tax pursuant to G.S. 105-228.5 and theretaliatory tax provisions
set forthin GS. 105-228.8.

All insurers, al hospital, medical and dental service insurers organized as Article 65
corporations, al self-insurers, and all health maintenance organizations are subject to
the insurance regulatory charge pursuant to G. S. 58-6-25.

C. Typesof Tax and Charges (G.S. 105-228.5, G.S. 58-84-1, G.S 58-6-25)

There are severa types of insurance premium tax applied, according to the type of
insurance company and the type of insurance written. Gross and Retaliatory Premium
Tax, Additional Statewide Fire and Lightning Tax, and Additional Local Fire and
Lightning Tax are types of insurance premium tax reported. Tax rates, according to the
type of insurance written, apply to each type of tax. Printed returns are generated from
a computer program provided by the NC Department of Revenue. Printed returns and
the completed diskette provided by the Department must be submitted. Other sources
of the computer program, if used, must obtain prior approval.

Insurers, Article 65 corporations, health maintenance organizations, and self-insurers
are required to pay an Insurance Regulatory Charge in addition to all other fees and
taxes. For insurers, self-insurers, and Article 65 corporations, the Insurance Regulatory
Charge is a percentage of the gross premium tax liability, exclusive of any additional
taxes imposed by G.S. 105-228.8, any credits allowed under GS. 105-228.5A or GS.
97-133(a), and any other credits allowed under Chapter 105 of the General Statutes, for
thetaxableyear. For health maintenance organi zations, the Insurance Regulatory Charge
isapercentage of apresumed tax liability for the year calculated asif the corporation or
organization were an insurer providing health insurance. The same exclusionsapply for
Article 65 corporations and health maintenance organizations that apply for insurers
and self-insurers.

D. Tax Basis (G.S. 105-228.5)
The tax imposed on an insurer is based on gross premiums from business done in the
State during the calendar year. Finance charges are included in gross premiums.

In the case of life insurance contracts, including supplemental contracts providing for
disability benefits, accidental death benefits, or other special benefitsthat are not annuities
and excluding contracts of reinsurance, gross premiums from business done means all
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premiumscollected inthe caendar year. Insurersare dlowed to deduct premiumsrefunded on
policiesrescinded for fraud or other breach of contract and premiumsthat were paid in advance
onlifeinsurance contractsand subsequently refunded to theinsured, premium payer, beneficiary,
or estate.

For all other contracts of insurance, including contracts of insurance required to be
carried by the Workers' Compensation Act and excluding contracts of reinsurance, gross
premiums from business donein the State meansall premiumswritten, or the equivalent
thereof in the case of self-insurers under the Workers' Compensation Act, for contracts
covering property or risksinthis State, whether the premiums are designated as premiums,
deposits, premium deposits, policy fees, membership fees, or assessments.

If, for any tax year, returned premiums exceed gross premiums collected, insurers may
reduce taxable premiumsto zero. Thegenera statutesdo not providefor the carryforward
of any unused returned premiums or the refund of premium taxes paid on any unused
returned premiums.

When insurersare ordered by the Department of Insurance to establish escrow accounts
of possible premium overcharges, reductions in gross premiums are allowed after any
refunds have been paid to insureds, not when the escrows are established.

An insurer may exclude the following in determining gross premiums from business
donein this State:

e Premiumsproperly reported and properly alocated as being received from business
done in some other nation, territory, state, or states.

e Premiums received from policies written in federal areas for personsin military
service who pay premiums by assignment of service pay.

e Premiumsreceived from policiesor contractsissued in connection with thefunding
of a pension, annuity, or profit-sharing plan qualified or exempt under section
401, 403, 404, 408, 457, or 501 of the Internal Revenue Code as defined in G.S.
105-228.90.

e Premiums or considerations received from annuities, as defined in G.S. 58-7-15.

e Funds or considerations received in connection with funding agreements, as
defined in GS. 58-7-16.

e Medicaid or Medicare premiums, to the extent federal law prohibitstheir taxation.

E. Tax Ratesand Charges (G.S. 105-228.5, G.S. 58-6-25)
Tax rates and charges are as follows:

Workers' Compensation 2.50%
Other taxable contracts 1.90%
Additional Statewide Fire and Lightning

(excluding auto and marine) 1.33%
Additional Local Fireand Lightning .50%
Article 65 Corporations 1.90%
Health Maintenance Organizations (2004-2006) 1.00%
Insurance Regulatory Charge (2005) 5.50%*

174



* Subject to change each year and isestablished by the Genera Assembly based on aproposed
percentage rate submitted by the NC Department of I nsurance sufficient to defray theestimated
cost of the operationsof the NC Department of I nsurancefor each upcoming fiscal year.

F. Retaliatory Provisions (G.S. 105-228.8)

When the laws of any other state impose, or would impaose, any premium taxes, upon
North Carolina companies doing business in the other state that are, on an aggregate
basis, in excess of the premium taxes directly imposed upon similar companies by the
statutes of this State, the Secretary of Revenue shall impose the same premium taxes, on
an aggregate basis, upon the companies chartered in the other state doing business or
seeking to do businessin North Carolina. Retaliatory tax is reported and paid with the
annual Gross Premium Tax return. Special purpose obligations or assessments based
on premiums imposed in connection with particular kinds of insurance, the special
purpose regulatory charge and dedicated special purpose taxes based on premiums are
excluded from retaliatory computations. Seventy-five percent (75%) of the Additional
Statewide Fire and Lightning tax isincluded in the retaliatory computations.

G. Installment Payments (G.S. 105-228.5(f))

Insurers, Article 65 corporations, health maintenance organizations, and self-insurers
that have a premium tax liability, not including the additional local fire and lightning
tax, of ten thousand dollars or more for business done in North Carolina during the
immediately preceding year must remit three equal installments with each installment
equal to at least thirty-three and one-third percent (33 1/3%) of the premium tax liability
incurred in the immediately preceding taxable year. However, for tax years 2004 and
2005, Article 65 corporations must remit two estimated tax paymentswith each payment
equal tofifty percent (50%) of the estimated tax liability for each year respectively. The
due datesare April 15 and June 15 of each year. For tax years 2006 and later, Article 65
corporations must follow the same guidelines as insurers and self-insurers. For tax
years 2004 and later, health maintenance organizations must follow the same guidelines
asinsurers and self-insurers.

Any insurer, corporation, self-insurer, or organization required to make premium tax
installments, must also makeinstallment payments of the Insurance Regulatory Charge.
The same percentage and due date gui delines applicableto estimated instal |ment payments
of premium tax must be used in cal culating and paying the insurance regul atory charge.

The balance of premium tax and insurance regulatory charge due is remitted by the
following March 15 along with the annual tax return. The Secretary of Revenue may
permit an Insurance company to pay lessthan the required installment amount when the
insurer reasonably believes that the total estimated payments made for the current year
will exceed the total anticipated tax liability for the year. An underpayment of an
installment payment shall bear interest.

H. Due Dates (G.S. 105-228.5(e))
Annual returns along with payment of tax are due on or before March 15 of each year.
Installment returns (if required) along with payment of tax are due on or before April 15,
June 15, and October 15 of each year. However, for Article 65 corporations, the
installment returns along with payment of tax for tax years 2003 through 2005 are due
on or before April 15 and June 15. For tax years beginning on or after January 1, 2006,
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installment returns (if required) along with payment of tax for Article 65 corporationsaredue
April 15, June 15, and October 15 of each year.

|. Electronic Funds Transfer (EFT) Requirement (G.S. 105-241 and 105-236(1b))
I nsurance compani es paying premium tax of $240,000 or morein afisca year arerequired
to remit thistax by EFT beginning with payments made in the following calendar year.
Insurance companies will be notified by the Department if required to make EFT
payments. Payments received in the wrong form are subject to a penalty equal to 5
percent of thetax. For additional information on EFT, refer to the subject, “ Payments of
Tax by EFT” under “ General Administration.”

J. Exempt Insurance Companies (G.S. 105-228.5(g))
The insurance premium tax requirements do not apply to farmers' mutual assessment
fire insurance companies, to fraternal orders or societies that do not operate for a profit
and do not issue policies on any person except members or to health maintenance
organizations. Effective January 1, 2003, health mai ntenance organizations are subject
to insurance premium tax.

K. Tax Credits (G.S.105-228.5A, 97-29.1, 105-129.16B, Article 3A of Chapter 105)
1. Guaranty Assessment Credits

North Carolina Guaranty A ssociation assessments paid by insurersmay be used asa
credit against premium tax. The credit is 20% per year for a period of five years
beginning with the year after payment of the assessment. Appliesto all insurance
Guaranty Association and Life and Accident and Health Insurance Guaranty
Association assessments paid. The credit may not exceed the premium tax liability
for theyear. Self-Insured Guaranty Association assessments paid may be applied as
a100% credit for the year in which it is paid.

2. Supplemental Workers Compensation Credits
Supplemental workers' compensation benefits paid to NC residents may be applied
asacredit.

3. Tax Incentive Credits
Tax credits provided under Article 3A are allowed to be taken against gross premiums
tax. TheArticle 3A creditsare the tax incentivesfor new and expanding businesses.
Thesevarious credits can be taken against the gross premiumstax effectivefor taxable
years beginning on or after January 1, 1999.

4. Tax Credit for Low-income Housing
Effectivefor taxable yearsbeginning on or after January 1, 2001, for buildings placed
in service on or after that date, the tax credit for low-income housing may be taken
against gross premium tax. See“Credit for Low-income Housing” in the “ Credits”
section for further information about this credit.

L. Insurance Tax Administered by Department of Insurance (G.S. 105-228.9)
Surplus lines tax, tax on risk retention groups not chartered in the State, and tax on
persons procuring insurance directly with an unlicensed insurer are still administered by
the NC Department of Insurance. Licensing and filing fees of insurers are also
administered by the NC Department of Insurance along with the financia reporting
requirements for insurers.

M. NoAdditional L ocal Taxes(G.S. 105-228.10)
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No county, city, or town shall be allowed toimpose any additional tax, license, or fee, other
than ad val orem taxes, upon any insurance company or associ ation paying thefeesand taxes
levied under theinsurance premium tax Statutes.

N. Exemption From Franchise or Corporate |ncome Tax (G.S. 105-228.5(a))
An Insurer, Article 65 corporation, or health maintenance organization that is subject to
the insurance premium tax is not required to file or pay franchise or corporate income
tax.

O. Penalties
If an insurer fails to file any return by the date it is due, the Secretary must assess a
penalty equal to five percent (5%) of the tax if the failure is for not more than one
month, with an additional five percent (5%) for each additional month, or fraction thereof,
during which thefailure continues. The maximum penalty istwenty-five percent (25%)
in the aggregate, or five dollars ($5), whichever is greater.

If aninsurer failsto pay any tax when due, without intent to evade the tax, the Secretary
must assess a penalty equal to ten percent (10%) of the tax. The penalty cannot be less
than five dollars ($5).

If an insurer knowingly and willfully fails to comply with any of the provisionsin the
General Statutes or the Administrative Code, the Secretary must assess a penalty equal
to ten percent (10%) of the deficiency that isaresult of theinsurer’s negligence.
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VIIl. GENERALADMINISTRATION
(Article9)

A. Satute of Limitations, Assessment Procedure; Appeal and Recovery Actions (G.S.
105-241.1, G.S. 105-241.2, G.S. 105-241.3, G.S. 105-266, G.S. 105-267)
1. Statute of Limitationsfor Assessments (G.S. 105-241.1(e))
If areturnisfiled and no fraud isinvolved, the statute of limitations for an assessment
isthree years from the date the return was filed or the date the return was due to have
been filed, whichever islater.

Any tax or additional tax due from the taxpayer may be assessed at any time if (1) no
proper application for alicense or no return has been filed, (2) afalse or fraudulent
application or return has been filed, or (3) there has been an attempt in any manner to
fraudulently defeat or evade tax.

2. Procedure for Proposing Assessment and Filing Objection Thereto (G.S. 105-
241.1(a), (b) & (¢))
The Secretary and his agents have the power to examine the books, records, and other
relevant data to determine the taxes owed by a corporation. Whereit isimpossible to
obtain accurate and reliable information, an assessment may be made from the best
information available.

Upon determining that the taxpayer owes tax or additional tax, the Secretary notifies
thetaxpayer inwriting of the kind and amount of tax due. The assessment thus proposed
becomes final at the expiration of 30 days and the tax is collectible at that time,
UNLESS:

e Thetaxpayer objectsto the proposed assessment and makes written request for
a hearing (See “Hearing Before the Secretary of Revenue” below) before the
Secretary of Revenue within 30 days after the mailing or delivery of the notice
of proposed assessment, or

e The taxpayer within the 30 day period requests of the Secretary a written
statement of the information and evidence upon which the proposed assessment
is based. This information must be furnished to the taxpayer within 45 days
after therequest isfiled. If at thistime ahearing is desired, the taxpayer must
file a written request for a hearing (See “Hearing Before the Secretary of
Revenue’ below) within 30 days after the written statement was mailed.

3. Hearing Beforethe Secretary of Revenue
a. Place, Date & Time Requirements

The Secretary must set the time and place for the hearing and notify the taxpayer of
the time and place within 60 days after the request for ahearing and at least 10 days
before the date set for the hearing. The date set for the hearing must be within 90
days after the timely request for the hearing was filed or at a later date mutually
agreed upon by the taxpayer and the Secretary. The date set for the hearing may be
postponed once at the request of the taxpayer and once at the request of the Secretary
for a period of up to 90 days or for a longer period mutually agreed upon by the
taxpayer and the Secretary.
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b. Hearing Decision

The Secretary, within 90 days after ahearing is conducted on a proposed assessment,
must make a decision on the proposed assessment and notify the taxpayer of the
decision. When a taxpayer requests a hearing, the proposed assessment does not
become due and collectible until the Secretary has held a hearing and rendered a
decision affirming the assessment; However , if the Secretary feelsthat theimmediate
assessment of a tax is necessary to protect the State’s interest, the Secretary may
make a jeopardy assessment under G.S. 105-241.1(g).

4. Appeal and Recovery Actions
a. Civil Suit, Recovery of Taxes
Within 30 days after the Secretary’ s decision affirming the assessment, the corporation
may pay the assessment and bring civil suit for its recovery as provided in Section
105-267 of the General Statutes.

b. Administrative Review by Tax Review Board
Without paying the assessment, the corporation may obtain an administrative review
with respect to the corporation’sliability for the tax or additional tax assessed by the
Secretary. Thisreview may be obtained only if the corporation has obtained ahearing
beforethe Secretary and the Secretary hasrendered afinal decision onthe corporation’s
tax liability. To obtain thisreview the corporation must take the following actions:

e Within 30 days of the Secretary’sfinal decision, file with the Board a notice of
intent to file a petition for review, with a copy furnished to the Secretary of
Revenue.

e Within 60 days after filing anotice of intent with the Board, file with the Board
a petition requesting an administrative review and stating in concise terms the
basis upon which thereview is sought, with acopy furnished to the Secretary of
Revenue.

c. Place, Date and Time Requirementsfor Tax Review Board

Within 60 days after atimely petition for administrative review has been filed and at
least 10 days before the date set for the hearing, the Board will notify the corporation
and the Secretary in writing of the time and place of the hearing. The hearing will be
held in Raleigh and the date set for the hearing shall be within 90 days after the
petition for administrative review wasfiled or at alater day mutually agreed upon by
the corporation and the Secretary. The hearing may be postponed once at the request
of the corporation and once at the request of the Secretary for a period of up to 90
daysor for alonger period agreed upon by the corporation and the Secretary.

d. Decision of Tax Review Board
Within 90 days after conducting a hearing, the Board shall confirm, modify, reverse,
reduce, or increase the assessment or decision of the Secretary. In the event the
Board's decision does not result in the reduction of the tax liability or if the Board
dismissesthe petition asafrivolous petition under G.S. 105-241.2(c), the costs of the
proceedings shall be added to and become a part of thetax liability to be collected by
the Secretary.
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e. Appeal of Tax Review Board Decision
The corporation may choose to pay the assessment sustained by the Tax Review
Board (or file abond with the Secretary on the amount of the assessment) and appeal
the Board's decision to the Superior Court under Article 4 of Chapter 150B of the
General Statutes; or it may choose to pay the assessment and bring civil action for
recovery as provided in Section 105-267 of the General Statutes.

5. Satuteof Limitationsfor Refunds (G.S. 105-266)
The statute of limitationsfor filing aclaim for refund of overpayment of taxesisthree
years from the statutory due date of the applicable return or six months from the date
of overpayment whichever islater. Refund claims must be submitted in writing.

6. Protective Refund Claim
A taxpayer can file a protective refund claim to protect his’her right to a potential
refund based on a contingent event for a taxable period for which the statute of
l[imitations is about to expire. A protective claim is usually based on contingencies
such as pending litigation or an ongoing tax audit in another state.

The Department of Revenue will accept a protective claim for refund if

e itisfiled before the expiration of the statutory refund claim period;
e itidentifies and describes the contingencies affecting the claim;

e itissufficiently clear and definite to alert the Department of Revenue asto the
essential nature of the claim; and

e itidentifiesthetax scheduleand the specific year for which the protectiveclaim
isfiled.

Thereisno special formfor filing aprotective claim. The Department of Revenuewill
accept any written submission if it meets all the required elements. Upon conclusion
of the contingency, ataxpayer may finalize the claim for refund by filing an amended
return for the tax year at issue.

It is not necessary for a taxpayer to file a protective refund claim for a year under
examination by the Internal Revenue Service since, under North Carolinalaw, ataxpayer
has two years after being notified of the federal changes to file an amended return to
report the changes.

B. Payment of Taxes by Electronic Funds Transfer (EFT) (G.S. 105-241)
1. EFT PaymentsRequired
The Department of Revenue requires taxpayers making tax payments in excess of
certain dollar amounts to make payment by Electronic Funds Transfer (EFT). If the
average amount of the taxpayer’srequired payments of tax isat |east $20,000 amonth,
thetaxpayer isrequired to remit thetax by EFT. The $20,000 threshold applies separately
to each taxing schedule. Theapplicable period for atax isal12-month period, designated
by the Secretary, preceding the imposition or review of the payment requirement.

There is an additional EFT requirement for corporations subject to State estimated
payments. If the corporation is required under the Internal Revenue Code to pay its
federal estimated corporate income tax by EFT it must also pay its State estimated tax
by EFT.
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2. Notification & Assistance
In each situation, corporations will be notified if they are required to make EFT
payments. Once selected, corporations will make EFT payments for a minimum of
one year or until released from that obligation by the Department. If the tax liability
falls below the threshold, the corporations will be notified that they are no longer
required to pay by EFT. If there are questions or you need assistance, you may reach
the Department’s EFT Help Line at 1-877-308-9103 or (919) 733-7307.

3. Penalties, G.S. 105-236
If ataxpayer is required to make payments by EFT, but remits payment in another
form, a penalty of 5% of the amount of tax (maximum of $1,000) will be assessed.

If a taxpayer cannot complete a transfer as a result of insufficient funds or the
nonexistence of an account, a penalty for bad electronic funds transfer of 10% of the
amount of tax (maximum of $1,000) will be assessed.

C. Penaltiesand Interest (G.S. 105-228.90 through G.S. 105-236, G.S. 105-241.1, G.S.
105-253)
1. Genera
The North Carolina Statutes provide both civil and criminal penalties for failure to
comply with the tax laws.

In addition to any applicable penalty, al assessments of taxes or additional taxes bear
interest at the rate established pursuant to G.S. 105-241.1(i).

2. FailuretoFileand Failureto Pay Penalties
Under the provisions of G.S. 105-236, both the late filing and late payment penalties
can be applied for the same month. If thereturnisfiled late without payment of the tax
shown due, both the late filing and late payment penaltieswill be assessed at the same
time.

The penalty for failing to file any return on the date it is due, is equal to five percent
(5%) of the amount of the tax if the failure is for not more than one month, with an
additional five percent (5%) for each additional month, or fraction thereof, until the
return is filed. If the return is filed under extension, the late filing penalty will be
assessed from the extended filing date rather than from the original due date. The
penalty shall not exceed twenty-five percent (25%) of the tax due or be less than five
dollars ($5.00). Failure to file any return by the date it is due could result in the
suspension of the taxpayer’sArticles of Incorporation or Certificate of Authority.

The late payment penalty isthe greater of five dollars ($5.00) or ten percent (10%) of
the tax not paid by the original due date of the return and will apply on any remaining
balance due if the tax paid by the original due date of the return is less than ninety
percent (90%) of the total amount of tax due. If the ninety percent (90%) ruleis met,
any remaining balance due, including interest, must be paid with the tax return on or
before the expiration of the extension period to avoid the late payment penalty.

Thelate payment penalty will not be assessed if the amount shown due on an amended
return is paid with the return. Proposed assessments of additional tax due are subject
to the ten percent (10%) late payment penalty if payment of the tax is not received
within 30 days of the assessment.
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Thefailure of officers, trusteesand receiversto pay taxesdue or accrued beforeallowing
fundsintheir custody to be paid out is subject to the penalty policy of the Department.

. Penalty for Bad Check

When any uncertified check submitted to the Department of Revenue by ataxpayer is
returned because of insufficient funds or the nonexistence of an account of the drawer,
apenalty equal to ten percent (10)%) of the check isassessed. The penalty shall not be
less than one dollar ($1.00) or more than one thousand dollars ($1,000). This penalty
does not apply if the Secretary finds that, when the check was presented for payment,
the drawer of the check had sufficient funds in an account at afinancial institution in
this State to pay the check and, inadvertently, failed to draw the check on the account
that had sufficient funds.

. Penalty for Bad Electronic Funds Transfer

When an electronic fundstransfer cannot be completed due to insufficient funds or the
nonexistence of an account of the transferor, a penalty equal to ten percent (10%) of
the amount of the transfer will be assessed. The penalty shall not be less than one
dollar ($1.00) or greater than one thousand dollars ($1,000).

. Making Payment in Wrong Form

If ataxpayer makes a payment of tax in a form other than the form required by the
Secretary apenalty equal to five percent (5%) of theamount of the tax will be assessed.
The penalty shall not be less than one dollar ($1.00) or greater than one thousand
dollars ($1,000).

. Negligence Penalties

If ataxpayer fails to comply with the tax laws, without intent to defraud, a penalty
equal to ten percent (10%) of any tax deficiency is assessed. However, if the tax
liability is understated by twenty-five percent (25%) or more, the penalty is twenty-
five percent (25%) of the tax deficiency.

A negligence penalty cannot be assessed when the fraud penalty has been assessed
with respect to the same deficiency. Thereisno minimum dollar amount of negligence
penalty.

. Failureto Report Federal Changes

Any taxpayer that receives afederal revenue agent’sreport or other final determination
of taxable income and fails to report these federal changes within two years from the
date of receipt of the federal report or determination is subject to the failure to file
penalty and forfeits the right to any refund as a result of the federal changes. The
failure to file penalty begins at the expiration of the two-year period.

. Fraud

If there is a deficiency or delinquency in payment of any tax because of fraud with
intent to evade the tax, a penalty equal to fifty percent (50%) of the total deficiency is
assessed.

. Criminal Penalties

Any taxpayer that willfully attempts, or any person who aids or abets any taxpayer to
attempt in any manner, to evade or defeat a tax or its payment, shall, in addition to
other penalties provided by law, be guilty of aClassH felony.
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10.

11.

12.

13.

Any taxpayer required to pay any tax, tofileany return, to keep any records, or to supply
any information, that willfully failsto pay thetax, filethereturn, keep therecords, or supply
theinformation, at the time or timesrequired by law, or rules pursuant thereto, shall, in
addition to other penalties provided by law, be guilty of a Class 1 misdemeanor.
Notwithstanding any other provision of law, no prosecutionfor aviolation brought under this
subdivision shall bebarred beforethe expiration of six yearsafter the date of theviolation.

Any person, pursuant to or in connection with the revenue laws, who willfully aids,
assistsin, procures, counsels, or advisesthe preparation of areturn, affidavit, claim, or
any other document that the person knows is fraudulent or false as to any material
matter, whether or not the falsity or fraud is with the knowledge or consent of the
person authorized or required to present or file the return, affidavit, claim, or other
document, shall be guilty of aClassH felony.

Any officer, agent, and/or employee of any person, firm or corporation subject to the
revenue laws of this State, who willfully fails, refuses, or neglects to make out, file,
and/or deliver any reports or blanks, as required, or to answer any question in the
reportsor blanks, or who knowingly and willfully gives afalse answer to any question
that is within the scope of his’/her knowledge, or refuses to make any information
requested available shall be guilty of aClass 3 misdemeanor and assessed afine of not
less than one hundred dollars ($100) or more than one thousand dollars ($1,000) for
each offense.

Collection Assistance Fee

Any tax, penalty, and interest not paid within 90 days after afinal notice of assessment
has been mailed is subject to atwenty percent (20%) collection assistancefee. Thefee
will not apply if payments are being made pursuant to an installment agreement that
became effective within 90 days after the final notice was mailed.

I nterest

Interest accrues on tax not paid by the original due date even though a taxpayer may
have an extension of time for filing the return. Interest on overpayments accrues
beginning 45 days after the latest of (1) the date the final return wasfiled, (2) the date
the final return was due to be filed, or (3) the date of the overpayment. The law
requires the interest rate to be determined on or before June 1, for the following six-
month period beginning on July 1 and on or before December 1 for the following six-
month period beginning January 1. The current rate of interest may be obtained by
contacting the Department of Revenue.

Under payment of Estimated | ncome Tax

The computation of interest due for underpayment of estimated income tax should be
made on Form CD-429B. A taxpayer does not need to file thisform with the return to
which it pertains, but should include any interest due in the payment of tax due.

Waiver of Penalty

Any penalty may be waived by the Secretary of Revenue pursuant to the Department
of Revenue penalty policy. A request for waiver or reduction of penalty must be in
writing and must include an explanation for the request. The Department’s Penalty
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Waiver Policy and formto request waiver (Form NC-5500) areavailableon the Department’s
website, www.dornc.com. Interest onthetax cannot bewaived or reduced.

Exception: Penalties assessed as the result of ataxpayer engaging in tax strategies
whereby income that would otherwise be taxable in North Carolinais shifted out-of-
state or in other tax shelter activitiesthat reduce or eliminate North Carolina state laws
will not be waived for any reason.
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Recycling facilities (105-130.10) ......... .49
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Reports
Failure to report
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Cor porate income tax
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191



INDEX cont’'d

Improvement project
Tax incentives for new and expanding businesses, credit for

development zone projects (105-129.13(b)) ... ....110
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producing structures (105-129.36(b)) .....coerververeereerennens 121
Renewable energy equipment
Corporate income tax credit (105-130.28(b)) .....ccovevvevennne. 73
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Teen center
Amusement tax exemptions (105-40) .......c.ccecererervereenens 165
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BONGS.....ccoiiiiicice e 157
New wholesaler or importer bond...........ccceeveereniiniinenns 158
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Excise tax on beer, wine, or liquor.
LEVY Of 1AX..iiiiiieiiie e
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FOREIGN CORPORATIONS
Applicability of 1aws (105-250) ....ccccevververiereereeieeeeeeaens 5, 19

FORFEITURES
Tax incentives for new and expanding businesses
Credits alowed under provisions (105-129.4(d)) ............... 94
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