IN THE MATTER OF THE AD VALOREM VALUATION OF PROPERTY
OF PINE RALEIGH CORPORATION FOR THE YEAR ENDED DE-
CEMBER 31, 1961.

(Filed 11 January 1963.)

1. Taxation § 25—
The fact that a taxpayer does not seek reduction of the tax valuation

placed on his property during the year in which the factors which-

he contends warrant the reduction occurred does not preclude him from
seeking a reduction in the tax valuation in subsequent years. G S. 105-279;
G.8. 105-295.
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2. Same—

Net income produced by property is one of the factors properly con-
sidered in determining its tax value, but the property’s fair earning
capacity must be considered instead of its actual rentals if the rentals
are less than the property’s fair earning capacity.

The fact that property is under a long-term lease does not justify
the use of the constant rental therein provided as a factor in determining
the tax value of the property when subsequent to the execution of the
lease there is a devaluation in the value of the dollar so that the value
of the property would be a great deal more if it were not subject to the
lease.

4. Same; Administrative Law § 4—

Upon review of an order of the State Board of Assessment, the Su-
nerior Court is without authority to make findings at variance with the
findings of the Board and, when the findings of the Board are supported
by the evidence and it is apparent that the Board considered all of the
evidence relating to the determinative factors, the Superior Court proper-
Iy refuses to remand the cause.

APrpPEAL by petitioner from Phillips, J., September 1962 Civil Term of
WAKE.

As authorized by e. 716, S.L. 1955, as amended by c. 280, S.L. 1957,
the commissioners of Wake County, 1n 1958 and 1959, appraised all real
property situate therein. This appraisal was made to fix the value of
each piece of property for tax purposes for 1960 and subsequent years.

Petitioner owns two pieces of property in Raleigh designated as
(a) 228 Fayetteville Street appraised at $151,657, valued for tax
purposes for 1960 at 35% ($53,080) of its appraised value; and (b)
230-32 Fayetteville Street, 229 South Salisbury Street, appraised at
$365,235, likewise valued for tax purposes for 1960 at 35% ($127,832)
of its appraised value. It held as lessee a third lot designated as 14
West Martin Street. This lot adjoins the lots on Fayetteville Street
owned by petitioner in fee. The Martin Street lot is owned by ‘“the
Rogers family.” Its 1960 appraised value was $167,919, and 35% tax
value was $58,771. The lease to petitioner is for thirty years, beginning
1 September 1951, expiring 31 August 1981. For the first ten years of
the term the rent is $10,000 per annum, for the second ten-year period,
$10,500 per annum, and for the final ten-year period, $11,000 per
annum. This lease does not appear in the record, but petitioner’s brief
indicates petitioner also is obligated to pay the taxes and Insurance
premiums on the building on this lot.

Petitioner, deeming the appraised values excessive, in 1961 filed with
the County Board of Equalization and Review a request as permitted
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by G.S. 105-327 (g) (2) for a reduction in the assessed and tax values
of the three pieces of property.

The basis on which petitioner relied for a change in value was the
fact that rent received pursuant to a lease of all these properties to g
third party for a term beginning 1 J anuary 1952, terminating 30 August
1981, did not justify the appraised value. This lease fixed the rent, aft,
9% % of lessee’s gross sales with a guaranteed minimum of $25,966
per annum. Petitioner received as rent for these properties for the years
ending 30 June the following sums: 1953 — $44.196.09; 1954 —
$39,200.69; 1955 — $29 ,558.07: 1956 — $32, 504.30; 1957 — $29,151.36;
1956 — $29,382.04; 1959 — 830,262.77: 1960 — $32,899.06.

County Board of Equalization and Review heard petitioner. It re-
fused to reduce the appraised values. Petitioner, in apt time, appealed
to the State Board of Assessment, ag permitted by G.S. 105-275(3).
State Board heard the evidence offered by petitioner to support its
claim that its property had been excessively valued.

State Board, in May 1962, notified the chairman of the Board of
County Commissioners of Wake County and counsel for petitioner
that it “did carefully consider all pertinent facts and data in the
above appeal. On the basis of the information submitted a decision was
rendered by the Board which did,

“ORDER, that the appraised valuation of the above property as
determined by Wake County be sustained.” |

Petitioner thereupon sought judicial review of the order of the State
Board as permitted by G.S. 143-306 et seq. As the basis for review,
1t alleged that the State Board’s decision was not supported by “compe-
tent, material and substantial evidence in view of the entire record,
and 1s arbitrary and capricious.” As the basis for this assertion, it said
that the State Board of Assessment had not taken into consideration
the fact that the properties were subject to a lease which would not
terminate until 1981, and the rents received under that lease were not
sufficient to support a finding that the property was fairly worth the
sum or value at which it was appraised. It requested the court to re-
duce the values to $400,000 or for such other relief as the court was
authorized to grant. |

The court, reciting that petitioner at the hearing before the State
Board had the opportunity to offer, and did in fact offer, evidence in
detall with respect to the income of the properties, denied the relief
sought. Petitioner excepted and appealed.

Blanchard & Farmer for petitioner appellant.
Themas A. Banks for appellee.

......
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AN, J. Appellee urges an affirmance on ‘[:wo ogrounds: (1)
Pe]ii{igi?:)hxier,,niot hafring applied to the State Boa_rd n 1960 vaheéld the
property was appraised, could not seek a reduction 1n _1961 '?s on
pas% income, & fact known in 1960; and (2) the ajppralsed va uet*fvas
determined after due consideration of all facts be“.arn}g on t}_l{:l:t que;s 10N,

Appellee moved before the State Board to d1smlass_pet1tlone1: S ap-
peal on the theory that not having sought review In 1960, 1t wirag
concluded and could not seek a review in 1961. State Bqard_ demeid
the motion to dismiss. It proceeded to hear evidence on which 1t cou
act in determining the value of the property. V_Ve are gf the opmlpg
and hold that the State Board acted correctly in refusing to dismiss
the appeal from the County Board for the reasons urged. Once
real estate has been appraised for taxation, it continues to be listed
at that figure until reappraised, unless some good reason warrants a
change in value. Some specific conditions justifying a change in value

e enumerated i G.S. 105-279, When that section is read and con-

I O T e S

sidered, as it must be, with G.S. 105-295, 1t is, we think, apparent that

the Legislature intended to authorize County Board of Equalization
and Reéview, when requested so to do, to correct any unjust and inequit-
able assessment. If it refuses to act, the taxpayer may appeal to the
State Board of Assessment. The Legislature never contemplated that an
injustice done a taxpayer must continue for a perl-o'd qf years merely
because he failed at the first opportunity to bring the injustice to the
attention of the authority having the power ’90 correct. |

Holding, as we do, that petitioner was en_tltled_to the hearing ac-
corded it, we must examine the record to see 1, as 1t asserts, the .ht_aar-
ing was a pure formality, and the conclusion farbltral"y_ a-ndj capriclous
because not supported by substantial evidence. 1f petitioner’s assertion
18 60r1'ect, the trial court should have allowed its motion to remand Eo
the State Board with directions to comply with the statute, G.S. 105-
295, and consider income as one of the elements ojf V_alue. 1f, on.the
other hand, the State Board, as its order states, did in fact consider
all the pertinent evidence, then the court correctly refused to grant
petitioner the relief sought. _

Petitioner, to establish its claim of overvalua:tlon, called as an
adverse witness the president of Southern Appra,lsal Company, em-
ployed by Wake County to determine the fair values ot La,_ll proper-
ties in the county for use in levying ad valorem taxes. This witness

~approved the values assigned to each of petitioner’s pieces of property.

He listed the factors used to fix the value. He listed replacemer}t costs
less depreciation, values assigned to similar propertie.s in the neighbor-
hood, and then said: “The rental or the fair rental income the:.t could
be réalized in each of the properties was another factor which was

?
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taken into consideration.” ¥
. g de " When the value was assigned
1223:%1?31168’ the Wlt_ne:ss did not know the actual rental gmiomtec; “E»}}]l_es!e
petior Erszfgs I{'ef{elgng. He had asked for that information, but it hﬁ
PO plied. He said: “Capitalization was taken int :
| . , en Int
o bl sy on s ompartl b i ol e
Jwhe vieinity.” host of the properties in the block in whi 4
fllt; :Spioperty 1s situate 1s owner occupied, but, a.ccordiiglig I;Etlthn-
o wo pieces In the block were rented and the rents produceedwi)t-
As a,b rléls’?lll)telt‘)téeshwere ta,ker]l into consideration in determining Valueg
e e appraisal, the properties w ‘
ta:s;)atjtl_(? In 1}&260 at a lower valuepthgzriLGI;SZTB aotually assessed for
etitioner had a real estate broker, an e '
| . Ak erI't real estat t !
E’é? the pr UPETtleS._H_e fixed the fair value of the pI'Oper’[,ay Zfﬂ:ﬁ 1(;535’
e xpr;essed_the opinion that real property ought to yield 7% Using
435 ;gg }fecelved by petitioner for the year ending 30 June OiQGOSln?
owr;erujf 3 deducted taxes, insurance, and the $10,000 rent paid to tl?
of $13 220 ﬂ;}FI‘Operty o Ma%'tin Street, and arrived at a net incomz
o1l three tI‘&Ct;S, I‘iIvzexfle C:plpalific}i] at 7%, gave a value of $191,736 for
L : cognize 1s was not the fair val i id:
W’{}E}DS W(_};lld not be the fair market value of the propel;%r H’f‘hiilqé
M b .1t you were selling it on income alone. . .that woui-d be t}:e
Proaiil B Sﬁmewhere between the physical value and the income ap-
proae yofu have a value. Now with every merchant it is not the saaie
o I.L’}mle.re ore, that 1s where the matter of judgment comes in, as to
1n ee)c os tht? property produces what it should. Some are producin far
leaseg’esil 0 };he p-hyswgl value and some less, but this is a percengta a
oy fa,'e urﬁher sald: “I used the following factors in arrivil%g
ludes 1 . dmar et ‘fa"l':le of this property; the physical value which in-
clud 3 ?n and bu{ld'lllgs,-. the existing contracts on the property, the
nro?iizéﬁyml?;sth; EXISténgf contracts at the time. The income from this
! - roppe - . |
$30,000.00 in 1961152) rom $44,000.00, approximately in 1953 to
In addition to the ‘
parol testimony, the State Board had
El-fleiza]tj?sle;tst'?y petltiﬁner showing the purchase pricg frg'] eegglllle?tf
S . Petitioner, who purchased in 1928 and 1939, pai .
{&r ihe properties on Fayetteville Street. Its lessor jp%izijje?,igo
y ar indStreet property 1n 1952 for $100,000. It is a matter of com e
; NOw fla ge that the value of the dollar has depreciated during th mozz
several years, resulting in a higher price for commodities. & tUhe pas
estate. 1es, including real
Without regard to petitioner’s d ]
. . uty, 1t any, to pay taxes ]
E;eg;{}}ms on the building on Martin Street, that property Olfalsnzuizlfge
$150,000 when capitalized at 7% on the rent currently paid bxef

A
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petitioner. If, instead of using 7% as a fair rate of return, it should

be found that 6 14 % was a fair rate of return, the value assignable to
this property under the capitalization theory would be $168,000—
slightly more than the value actually placed on it of $167,919. The
amount paid for the Martin Street property represents approximately
22% of the total purchase money paid for all three lots. Apply that
percentage to the total value which petitioner insists should be assigned
to the three properties, and 1t would be valued at $88,000. Using that

value and the rent paid by petitioner, the rate of return to the Rogers
estate would exceed 11%4%. This is 50% higher than the rate pe-
titioner’s witness says is a fair rate to capitalize rents.

Ordinarily it is the duty of the property owner to list his property
for taxation. This includes, when the property is real estate, the build-

ings and permanent fixtures, although they may be owned separately.
045 N.C. 492, 96 S.E. 2d 341.

Tnvestment Co. v. Cumberland County,
ere listed to its owner, it would, using

1§ the Martin Street property w
determining its value, be listed at

income as the sole factor In _
d by the county was $167,919.

$150,000 to $170,000. The value assesse
‘But petitioner says: 1t has obligated itself to list and pay taxes there-
on: it exercised bad judgment and made a lease which does not expire
for nearly twenty years; and because of its bad business judgment, the
value of this property should be cut in half, and Wake County should
lose its taxes. Applying this reasoning to the man who owns prop-
erty, borrows money mortgaging the property as security, and invest-
which become worthless, he

ing the funds obtained in securities
ought to be taxed only on the value of his equity of redemption. The

statute, G.8. 105-295, 1n fixing the guide which assessors must use 1n

valuing property for taxes, includes as a factor “the past income there-

_from, its probable future income.” But the income referred to is not
necessarily actual - come. The language is sufficient to include the
- eome which could be obtained by the proper and efficient use of the
To hold otherwise would be to penalize the competent and

property.
diligent and to reward the incompetent or indolent. _
ent which may properly be consider-

Net income produced is an elem
ed in determining value, but it 1s only one element. 11 it appears that
the income actually received ‘s less than the fair earning capacity of

the property, the earning capacity should he substituted as a factor
rather than the actual earnings. The fact-finding board can properly

consider both.
The case of Donovan v. City of Haverhill, 141 N.E. 564, 30 A.L.R.
ty to the facts of this case. There the

358, bears remarkable similar
hallenging the valuation placed on the

owners of the property were ¢
properties for taxation for the year 1921. They insisted the value was
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slon reached by the
13 epitomized in the headnote regd.

| cases carry rent which reduce the
: market value of the property below what it wouyld be in their absence

i does not prevent the assessment of the property for taxation at its

i full value, ag compared with other property in the neighborhood, or
what it would be if free from the leases ” In Richmond F & p B Co. v,
' CommonweaZthJ 124 S.E. 24 206, the Supreme Court of Appeals of
Virginia was called upon to determine whether assessors could eon-
sider rental which property would currently yield or was bound by g

2001. The court sald: “Under the
al return of

: “The fact that lo-ng-term ]

ves. This is without merit.” Justice Ronan,

| of Massachusetts, said in
Old Colony R. Co. v. Assessors of Boston, 35 N.E. 24 24¢ (251):

udent Hlanagement, irresponsibe tenants or
cisadvantageous leases. The tax to the

Income is undoubtedly a heavier burden

, itioner was paying for a
part of the properties, the rent which it was receiving from itg lessee.

tionship, if any, between petition-
er and its lessee. The record gives no indication as to why total sales

had decreased so substantially in g Séven-year period. Wag it due to
the management of lessee, or some other cause?

Petitioner sought review in the Superior Court on the record made
before the State Board. That court was without authority to make find-

LA
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b -at variance with the findings of th_e Sta’ge Boar% gu%%igl_‘gi% a’i‘-ha,t
b 1ﬁngdsings were by material and substantial evidence. G.S. :
N TN

sses . It says
Lk was the exclusive function of the State Board of Assessment N

: ' single
- it considered all the evidence. Necessarily that 1nclludes g;]. i?fe-
BT f rents currently received which petitioner re 1es on o e
3 cletnent 0. '?e 1ts claim for a reduection in value. H_avmg cons;h e
iﬁistoeiiﬁﬁi there was no reason why the Superior Court sho

only corroborate petitioner’s witness.
Affirmed.




