
STATE OF NORTH CAROLINA BEFORE THE
SECRETARY OF REVENUE

COUNTY OF WAKE

IN THE MATTER OF:

The Proposed Assessments of Sales and Use )
Tax for the periods April 1, 1996 through )
August 31, 1996 and October 1, 1996 through )
December 31, 1996, by the Secretary of )
Revenue of North Carolina )   FINAL DECISION

) Docket No. 2001-259
vs. )

)
[Taxpayer] )

This matter was heard before the Assistant Secretary of Administrative Hearings,
Eugene J. Cella, in the City of Raleigh on May 31, 2001 upon application for hearing by the
taxpayer wherein he protested our proposed assessments of tax, penalty, and interest for the
period April 1, 1996 through August 31, 1996 and October 1, 1996 through December 31, 1996.
The hearing was held by the Assistant Secretary pursuant to the provisions of G.S. 105-260.1.
Representing the Sales and Use Tax Division were Andrew Sabol, Assistant Director of the
Sales and Use Tax Division, and Willie Hucks, Administration Officer.  Neither the taxpayer nor
his representative was present at the hearing.

Pursuant to G.S. 105-241.1, a Notice of Sales and Use Tax Assessment including tax,
penalty, and interest for each period was mailed to the corporation [of which Taxpayer is the
President] on May 25, 1998, based on returns without remittance filed by the corporation.  On
July 27, 1998, a Notice of Sales and Use Tax Penalty Assessment for each period was mailed
to the corporation.  On May 10, 1999, a Final Notice of Tax Assessment for April 1996 was
mailed to the corporation.  A Final Notice of Tax Assessment for each of the remaining periods
was mailed to the corporation on October 15, 1999.

The assessments remained unpaid by the corporation.  On November 11, 1999, the tax
liability for the periods was transferred to [Taxpayer, who is President of the corporation]
pursuant to G.S. 105-253, and [Taxpayer] was mailed a Notice of Sales and Use Tax
Assessment including tax, penalty, and interest for each period.  The Department did not
receive a response from the corporation or [Taxpayer].  On January 17, 2000 a Final Notice of
Tax Assessment was mailed to [Taxpayer] for each period.  In February and March 2000, the
Department discovered that the Notice of Sales and Use Tax Penalty Assessments for all of the
periods against the corporation were returned by the postal service.  The Department
subsequently remailed the notices to [Taxpayer] in [a city located in North Carolina].  Thereafter,
[Taxpayer] requested a hearing to resolve the matter and the hearing was held before the
Assistant Secretary to resolve the matter.
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ISSUE

The issue to be decided is:

Is the taxpayer the responsible corporate officer of the corporation and personally liable
under G.S. 105-253(b) for payment of sales tax owed by the corporation for the months
of April 1996 through August 1996 and October 1996 through December 1996?

EVIDENCE

The Sales and Use Tax Division introduced the following items into evidence:

1. Copy of memorandum dated May 16, 2001 from Secretary of Revenue to the Assistant
Secretary of Administrative Hearings, designated Exhibit E-1.

2. Copy (front and back) of the corporation’s sales and use tax returns for the months of
April 1996 through August 1996 and October 1996 through December 1996, designated
Exhibit E-2.

3. Copy of Notice of Sales and Use Tax Assessment against the taxpayer dated November
11, 1999 for the months of April 1996 through August 1996 and October 1996 through
December 1996, designated Exhibit E-3.

4. Copy of letter dated March 20, 2000 with attachments from taxpayer to Department,
designated Exhibit E-4.

5. Copy of letter dated April 20, 2000 with attachments from taxpayer to Department,
designated Exhibit E-5.

6. Copy of letter dated June 6, 2000 with attachment from the Sales and Use Tax Division
(Division) to taxpayer, designated Exhibit E-6.

7. Copy of letter dated June 28, 2000 with attachments from taxpayer to Division,
designated Exhibit E-7.

8. Copy of letter dated August 9, 2000 from Division to taxpayer, designated Exhibit E-8.

9. Copy of letter dated October 27, 2000 and Collection Information Statement from
taxpayer to Division, designated Exhibit E-9.

10. Copy of letter dated November 8, 2000 from Division to taxpayer’s attorney, designated
Exhibit E-10.

11. Copy of letter dated January 23, 2001 from Division to taxpayer, designated Exhibit E-
11.

12. Copy of letter dated April 6, 2001 from Division to taxpayer, designated Exhibit E-12.

13. Copy of Annual Reports for Business Corporation for fiscal years ending August 31,
1995, 1996, and 1997, designated Exhibit E-13.
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14. Copy of letter dated May 4, 2001 from the Acting Assistant Secretary of Revenue to
taxpayer, designated Exhibit E-14.

15. Copy of Brief for Tax Hearing, designated Exhibit E-15.

DECISION

1. An assessment of tax is presumed to be correct.

2. The burden is upon a taxpayer who takes exception to an assessment to overcome that
presumption.

3. Notice of time and place of hearing was mailed to the taxpayer’s last known address by
first-class mail, postage prepaid, on May 4, 2001, and has not been returned by the
postal service.

4. The taxpayer received notice of time and place of hearing but neither the taxpayer nor
anyone representing the taxpayer appeared at the hearing.

5. No evidence was presented at the hearing that would tend to contradict the assessment
or overcome the presumption of correctness.

Wherefore the assessment is sustained in its entirety, and is declared to be final and
immediately due and collectible.

This    12th    day of    July   , 2001.

Signature                                                                     

Eugene J. Cella
Assistant Secretary of Administrative Hearings


