I. Credit for Mill Rehabilitation (Article 3H)

1.

General Information (G.S. 105-129.73 (a))

A taxpayer that places eligible rehabilitated mill property into service is allowed a
credit against either franchise tax, corporate income tax or gross premiums tax. The
taxpayer must elect the tax against which the credit is being claimed when filing the
return on which the credit is claimed. The election is binding and any installments or
carryforwards of the credit must be claimed against the same tax.

a. Cap on credit (G.S. 105-129.73(b))

The credit cannot exceed the amount of tax against which it is claimed for the
taxable year reduced by the sum of all credits allowed, except payment of tax made
by or on behalf of the taxpayer. Any unused credit may be carried forward for the
succeeding nine years.

. Coordination with Article 3D (G.S.105-129.74)

A taxpayer claiming a credit under this Article cannot also claim a credit under
Article 3D with respect to the same activity. The authority given to the North
Carolina Historical Commission in Article 3D to establish rules and fees also
applies to this Article.

Sunset (G.S. 105-129.75)
The credit expires for rehabilitation projects for which an application for an
eligibility certification is submitted on or after January 1, 2011.

2. Credit for income-producing rehabilitated mill property (G.S. 105-129.71)

a. Credit

A taxpayer that is allowed a federal income tax credit under Code section 47
for making qualified rehabilitation expenditures of at least three million dollars
($3,000,000) with respect to a certified rehabilitation of an eligible site is allowed
a State credit equal to a percentage of the expenditures that qualify for the federal
credit. Qualified rehabilitation expenditures are defined in section 47 of the Code.
The credit may be claimed in the year the eligible site is placed in service. If the
eligible site is placed in service in phases in different years, the credit may be
claimed for each year based on the qualified expenditures associated with the phase
placed in service during that year. To be eligible for the credit, the taxpayer must
provide a copy of the eligibility certification and the cost certification. The amount
of the credit is:

* Forty percent (40%) of the qualified expenditures if the eligible site is located
in a tier one, two, or three area on the date of the eligibility certification.

» Thirty percent (30%) of the qualified expenditures if the eligible site is located
in a tier four or five area on the date of the eligibility certification.

. Allocation

A pass-through entity that qualifies for the credit is allowed to allocate the credit
among any of its owners in its discretion as long as an owner’s adjusted basis in



€.

the pass-through entity at the end of the taxable year in which the eligible site is
placed in service is at least forty percent (40%) of the amount of credit allocated to
that owner. This differs from the allocation principles in G.S. 105-131.8 and G.S.
105-269.15 that apply to all other tax credits.

Under the general allocations provisions in G.S. 105-131.8 and G.S. 105-269.15, tax
credits are allocated among S corporation shareholders in accordance with their pro
rata share of the corporation, which is determined on the basis of stock ownership,
and tax credits are allocated among partners in a partnership in accordance with
the partnership agreement. The allocation made by the partnership must have a
substantial economic effect, which means that the allocation agreement must reflect
the economic interests of the partners in the partnership and cannot be based solely
on tax consequences.

A statement of the allocation made under the special provision for this credit and
the allocation that would have been required if this provision were not law must
be included with the tax returns filed by the pass-through entity and the owners for
each year in which the allocated credit is claimed.

Forfeiture for change in ownership

The owner of a pass-through entity must forfeit a portion of the credit for
rehabilitating income-producing mill property if the owner disposes of more than
one-third of the owner’s interest in the pass-through entity within five years from
the date the eligible site is placed in service. The forfeiture amount is determined
by multiplying the amount of the credit by the percentage reduction in ownership
and then multiplying that product by the federal recapture percentage found in Code
section 50(a)(1)(B).

Exceptions to forfeiture
Forfeiture is not required if the change in ownership is the result of:

e The death of the owner, or

* A merger, consolidation, or similar transaction requiring approval by the
shareholders, partners or members of the taxpayer under applicable State law,
to the extent the taxpayer does not receive cash or tangible property in the
merger, consolidation, or other similar transaction.

Liability from forfeiture

An owner of a pass-through entity that forfeits a credit for change in ownership
is liable for all past taxes avoided as the result of claiming the credit, plus
interest at the rate established under G.S. 105-241.21 computed from the date
the taxes would have been due if the credit had not been allowed. The past
taxes and interest are due thirty days after the date the credit is forfeited. If the
taxes and interest are not paid by the due date, the taxpayer is subject to the
penalties in G.S. 105-236.



3. Credit for nonincome-producing rehabilitated mill property (G.S. 105-129.72)
a. Credit

A taxpayer that is not allowed a federal income tax credit under Code section 47
and that makes rehabilitation expenses of at least three million dollars ($3,000,000)
with respect to a certified rehabilitation of an eligible site is allowed a State tax
credit equal to a percentage of the rehabilitation expenses. Rehabilitation expenses
are defined in G.S. 105-129.36. The credit may be claimed in five equal installments
beginning in the year the eligible site is placed in service. If the eligible site is
placed in service in phases in different years, the credit may be claimed for each
year based on the qualified expenses associated with the phase placed in service
during that year. To be eligible for the credit, the taxpayer must provide a copy
of the eligibility certification and the cost certification. The amount of the credit
is forty percent (40%) of qualified expenditures if the eligible site is located in a
tier one, two, or three area on the date of certification. No credit is allowed if the
eligible site is in a tier four or five area.

b. Allocation

A pass-through entity that qualifies for the credit is allowed to allocate the credit
among any of its owners in its discretion as long as an owner’s adjusted basis in the
pass-through entity at the end of the taxable year in which the eligible site is placed
in service is at least forty percent (40%) of the amount of credit allocated to that
owner. This differs from the allocation principles in G.S. 105-131.8 and G.S. 105-
269.15 that apply to all other tax credits. Under the general allocation provisions, tax
credits are allocated among S corporation shareholders in accordance with their pro
rata share of the corporation, which is determined on the basis of stock ownership,
and tax credits are allocated among partners in a partnership in accordance with
the partnership agreement. The allocation made by the partnership must have a
substantial economic effect, which means that the allocation agreement must reflect
the economic interests of the partners in the partnership and cannot be based solely
on tax consequences. A statement of the allocation made under the special provision
for this credit and the allocation that would have been required if this provision
were not law must be included with the tax returns filed by the pass-through entity
and the owners for each year in which the allocated credit is claimed.

c. Forfeiture for change in ownership

If an owner of a pass-through entity disposes of more than one-third of the owner’s
interest in the pass-through entity within five years from the date the eligible site
is placed in service, the owner must forfeit a portion of the credit for rehabilitating
nonincome-producing mill property. The forfeiture amount is determined by
multiplying the amount of the credit by the percentage reduction in ownership and
then multiplying that product by the federal recapture percentage found in Code
section 50(a)(1)(B). The remaining allowable credit is allocated equally among the
five years in which the credit is claimed.



d. Exceptions to forfeiture
Forfeiture is not required if the change in ownership is the result of:

e The death of the owner, or

* A merger, consolidation, or similar transaction requiring approval by the
shareholders, partners or members of the taxpayer under applicable State law,
to the extent the taxpayer does not receive cash or tangible property in the
merger, consolidation, or other similar transaction.

e. Liability from forfeiture

An owner of a pass-through entity that forfeits a credit for change in ownership is
liable for all past taxes avoided as the result of claiming the credit, plus interest at
the rate established under G.S. 105-241.21 computed from the date the taxes would
have been due if the credit had not been allowed. The past taxes and interest are
due thirty (30) days after the date the credit is forfeited. If the taxes and interest are
not paid by the due date, the taxpayer is subject to the penalties provided in G.S.
105-236.



